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CJINYHOCTHU U PA3JIUKE Y EMUCHUJU XAPTHUJA
O BPEJHOCTHU U BUPTYEJIHUX BAJIYTA
— IUTAKE MPABHE OAT'OBOPHOCTU EMUTEHTA™

CA’KETAK: EBonyuuja GUHAHCH)CKOT TP)KUIITA U3HEAPHIIA je
HOBE MHCTPYMEHTE TPrOBHHE — BUpTyelHe Bairyte. Mmajyhu y Bu-
JIy Pa3HOBPCHOCT M HEXOMOTCHOCT BHUPTYEIHHX BallyTa, ayTop je
HCTPaXUBAO TOJNOKA] AUTUTATHUX TOKEHA, KOjH ce, ¢ 003UpOM Ha
CBOjCTBa, yNo100JbaBajy CepHjCKUM XapTHjama of BpexHoct. Cto-
ra ce y pBOM JIeJly paja carieJjaBa eMHUCHja JUIMTATHUX BalIyTa.
Lentpanau neo paga noceeheH je KPUTHUKOM cariielaBamky U aHa-
JM3HUpary MHTamba MIPaBHE OATOBOPHOCTH EMHUTEHTA 32 MABKaBOCT
NPOCIIEKTA, OAHOCHO OeNor manupa, ¢ HOCEOHUM OCBPTOM Ha Kpyr
MACUBHO JISTHTUMHCAHUX JINLA. [[1MJb IPEMETHOT HCTPAXKUBAA j&
Jla ce yNopeJHOM aHaIN30M yKake Ha CIMYHOCTH M PasiHKe Koje
mpaTe eMHUCHje XapTHja Ol BPEAHOCTH W JUTHTAJIHUX TokeHa. Ha
Kpajy, KopuihemheM HOPMATUBHOT ¥ KOMIIAPATUBHOT METO/A, ayTop
3aKJbydyje J1a, YIPKOC OpOjHUM NPETHOCTHMA 03aKOILCHha EMHICHje
W TPrOBHHE BHPTYEIHHUX BaJlyTa, MUCH]y JUTHTAIHUX TOKEHA Hpa-

* soviljpeca@gmail.com, Hayunn capanHuk Ha WHCTHTYTY IPYIITBEHHX Hayka y
Bbeorpany.
" Pan je npumiber 29. 12. 2021, n3mermeHa Bep3uja paga JocTaBibena je 3. 3. 2022,
a mpuxsaheH je 3a o0jasipuBame 10. 6. 2022. roqune.
Pan je nanucan y okBupy IIporpama nctpaxnBama MHCTHTYTa APYIITBEHUX HAyKa
3a 2022. roauMHy Koju moapkaBa MHUHHCTapCcTBO IPOCBETE, HAyKe M TEXHOJIOLIKOT Pa3Boja
Peny6nke Cpbuje.
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TE PU3UIM U MOjEANHE HEAOCIENHOCTH Yy nopehemy ca eMHUCH]joM
XapTHja O BPSIHOCTH.

Kawyune peuu: oiroBOpHOCT EMHTCHTA; XapTHj€ OJl BPSITHOCTH;
eMHCHja XapTHja OJf BPEAHOCTH; MPOCIIEKT; BUPTYEIHE BaIyTe; [TU-
TUTAITHA TOKSHH;, HHUILMjaJHa TIOHY/1a TOKeHa; Oeu manup

YBOJIHA PABMATPAIBA

Hcropuja prHAHCH]CKOT TPXKHIITA, OEP3aHCKOT U BAHOCP3aHCKOT TOCIIO-
Bamba, CBEI0YM HaM O OpOjHHM MpeBapaMa, MaliBep3alrjama i INeKyIalijama,
YHjU Ccy INIABHU aKTepu, u3Mmel)y ocraior, OMIM eMUTEHTH (M3aBaOLN) Bpe.-
HOCHHX Nanupa. YOp3aHu pa3Boj TEXHOJIOTHja U3HEIPUO je HOBE (DMHAHCH]CKE
HHCTPYMCHTE IMOMYT BUPTYEIHUX BalyTa (IUTUTANHE BalyTe, KPHIITOBA-
nyte). OyHKIMOHKUCAKbE TPXKUIITA BUPTYEIHUX BalyTa OTBapa HHU3 MPaBHUX
MUTaka 0 PU3UIMMA HBHUX0BE yrmorpede. OBH pU3MLU IpoM3Ia3e, Ipe CBera,
u3 criennpuyHe TEXHOJIONIKe HHYPACTPYKTYpe Ha KOjOj Cy 3aCHOBAHE BHUPTY-
enHe BanyTe. CXOMHO TOME, 3aKOHOJaBHA M PErylaTopHa Teja IIUPOM CBETa
CyodaBajy ce ca AWIEMOM Ha KOjH HAuMH MOCTYIHTH Y PErylucamy Ipen-
MeTHe Matepuje. JIok ce ¢ jeaHe CTpaHe OJ PeryjaTOpHHX Tella OueKyje 1a
ucrpare pa3Boj (MHAHCHjCKOT TPXKHINTA U HE CIyTaBajy (MHAHCHjCKE WHO-
BaIyje, ¢ Ipyre CTpaHe, O BHUX Ce OYCKyje Ja BOJAC padyHa O HMHTEpecHMa
JaBHOT TIOpETKA, OJTHOCHO OYyBamky (DMHAHCHjCKE CTaOWIIHOCTH, a, Mpe CBera,
3amrTuTe O (PUHAHCHjCKUX MajBep3aluja (IIOMyT clipedaBama Iparma HOBIA
U (pUHAHCHpamka TepopHu3Ma), Kao M 3allTUTEe HeyKuX ynarada. C THM y Be3H,
MUTalkEe KOje ce yUYecTaso MOoCTaBjba Mpe]] peryiIaTopHe opraHe jecte Moryh-
HOCT NpuMeHe nocTojehux mponmca (Ipe cBera mponuca KojuMa ce peryJiuiie
TPKUIITE KAIIMTATa) HA Pa3IMYUTe [0jaBHE OONNKE AUTHTATHE IMOBHHE.

Peny6nuka Cpb6uja ycBojuna je 3aKOH O JUTHTAIHOj] UMOBHUHU 29. nie-
uem6Opa 2020. roguHe, YMMe ce YBPCTHIIA Y pell MaJoOpOjHUX 3eMajba Koje Cy
Ha 3aKOHOJIaBHOM HMBOY peryiiicaje eMHCH]y U IIPOMET BUPTYEIHUX BaiyTa.'
Wmajyhm y BUIy IHMPOKY pacripoCTpameHOCT W HEXOMOTCHOCT BHPTYETHHX
BayTa, y pady he ce aHamm3mpaTH MONOXKA] TUTHTATHUX TOKEHa (security
tokens). Yumajyhu y 003up aa BUXOBUM HMaolUMma Jajy ojapeheHa mpasa
u obaBese, IUTUTAIHH TOKCHH C€ YNOH00JbaBajy CEPHjCKHM XapTHjaMa O]
BpenHocTH. Kako ce WHUIMjaqHOM jaBHOM IIOHYJOM BHUPTYCIHUX BajyTa,
OJTHOCHO IUTUTAIHUX TOKEHA, (pMHAHCHpA Pa3BOj HOBOOCHOBAHUX KOMIIA-
HUja M CTapTaloBa, MOCTaB/ba CE M MUTAKE NPUMEHE MPOIHCA O 3alITHTH

! 3akoH 0 JUrHTAIHO] UMOBHHH, Cyorcoenu Znachux PC, 6p. 153/2020.
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WHBECTHTOpA M TpxHIITa KarmuTtana. C TUM y BE3H, pelielka HOBOYCBOjEHOT
3akoHa O JAWTHTAIHOj UMOBUHU de lege lata n de lege ferenda moBome ce y
Be3y ca pelemuMa 3aKoHa O TPXKUINTY KaluTaja y IMOMIedy OArOBOPHOCTH
M37aBaola 3a eMHUCHjy (UHAHCHjCKUX HHCTPYMEHATa, a y IUbBY MpYKamba
3allITUTE HEYKMM MHBecTHTOpHMMa. [Ipenmer oBor mcrpaxkuBamba OrpaHH4YaBa
ce Ha ozipeljuBame OJrOBOPHUX JIMIA (ITACHBHA JITUTUMAIH]ja), Ka0 U yCJIOBE
IOZ KOjIMa OHA MOTY OWTH OATOBOpHA 3a M3BEINTaBaHkE JABHOCTU U 00jaBIbU-
BambC M CaAPKaj MPOCIHEKTA, OJHOCHO OCJIOT Mamupa y eMUCHjU BUPTYCITHUX
BaJlyTa. Y TOM KOHTEKCTY, y pany fie ce mapaliellHO aHaIu3UpaTH Or'OBOPHOCT
u3JaBaola 3a 00jaBJbUBaEC IPOCIICKTa, OJHOCHO H3/aBaolia Oenor mamupa
y €MHUCHjH JUTUTAIHUX TOKEHa, MoceOHO ykaszyjyhu Ha moTpely jacHor pas-
rpaHIYCHa EMUTEHTOBE ONTOBOPHOCTH IIpeMa 3aKoHY O TPIXKHIITY KaluTala,
OIHOCHO 3aKOHY O TUTHUTAIIHO] IMOBHHHU.

EMHUCHJA BUPTYEJIHUX BAJIYTA

OYHKIMOHUCAKE TPXKUIITA BUPTYEIHUX BajyTa (JUTUTajIHE UMOBHHE,
JUTUTAJHUX BaJlyTa), KOje je MOCIeqmhbUX ToJuHa y MOBOjy, OTBapa HHU3 MpaB-
HUX THTalka O PU3UIMMa HBHUXOBE YINOTpeOde, KOju MPBEHCTBEHO NpOM3ia3e
U3 TEXHOJIOUIKE MH(PACTPYKType Ha KO0joj Cy 3acHOBaHe. Pusmnu ymorpebe
JUTUTATHUX BaJyTa jOII HUCY MOKPUBEHHM CTaHAAPAM30BAaHUM TPAaBHUM U
perylaTopHUM OKBHPOM, MPEMJIa MOCTOj€ MHHUIIMjaTUBE Ha ITI00ATHOM HHUBOY
KOje Cy MPHMapHO YCMEPEHE Ha CIpeuaBame 3J0ynoTpede BUPTYSIHNX BaTyTa
y UMby Mpama HOBLA W (UHAHCHpama Tepopusma.’ Y oxsupy Crpareruje
qurutaigHor puHancupamwa EY, npennoxena je Ypenda o TpXKUIITUMA KPUITO-
BaJlyTa, Koja je TpeHyTHO y (a3u npBor untama y Casety. Penyonuka CpOuja
j€ jeaHa o MaJoOpojHUX 3eMasba KOja je Ha 3aKOHOJaBHOM HUBOY peryiucaina
ynotpeOy BUPTYEITHHX BallyTa, JOHOLIEHEM 3aKOHa O AUTUTAIHO] UMOBHUHU
2020. ronune.

3aKoH O JUTWTAIHO] UMOBHHHU Je()UHUILE BUPTYEIHY BalyTy, OMHOCHO
JUTUTATHY UMOBHHY Ka0 JWTHUTAIHU 3aIUC BPEIHOCTH KOjU CE MOXE JHTH-
TaJHO KYIIOBATH, MPOJaBaTH, pa3MECHUBATH WM MPEHOCUTH U KOjU CE MOXKE
KOPHCTHUTH Ka0 CPEACTBO PasMEHE WM Yy CBPXY ylarama, IpH YeMy BHPTyeTHa
BayTa HE YKJbYyUyje TUTHUTAIHE 3alliCe BaJyTa KOje CYy 3aKOHCKO CPEACTBO

2 Josauuh, T. (2021). KpunroBanyTe ka0 HOB M3a30B 3allTHTE MOTpoliada. Y: 3a-
witiuitia Konekimiuenux unitiepeca ilompowaua. beorpan: [IpaBuu dakynret — YHUBEP3UTET
Yuwnon, 396.
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wiahawwa u Apyry GUHAHCHjCKY UIMOBHHY Koja je ypeljeHa IpyruM 3akoHHMa.>
3aKOH YHHU TUCTHHKIH]Y, T€ PA3IHKYje IBE BPCTEC TUTUTATHE UMOBHHE — BHP-
TyenHe BanyTe (KPUOTOBAIYTE) W AUrHTaiHE TokeHe.* Ha OCHOBY 3aKoHCKe
JeGuHUINje MOXKe ce KOHCTATOBaTH Jia je JUrHTalHa MIMOBHUHA J0OpO Ha KOMe
onpeheHo yuie uMa mpaBo CBOjUHE, a TO J00PO je JUTHUTATHO 3a0eNeKeHO
(y Hekoj nmururanHoj 6a3u monataka, nomyT Distributed Ledger Technology —
DLT wmnu 6uno koja Apyra TEXHOJOTHja KOja y Ty CBPXY MOXKE MOCIY>KHTH),
uma ojpel)eHy BpeHOCT, MOXKeE Ce JUTHUTAJIHO KYIOBaTH, MPOJaBaTH, pa3me-
IbUBATH WIM MPCHOCHTH, a CBpXa je pa3MeHa wiu yiarame.’ [lakie, 3akoH
je M3pHWYHT Oa ce AWTHTajJHa MMOBHMHA HE KOPHCTH 3a Iuiahame, OqHOCHO Ja
KpUNITOBaJyTa HUje HOBAIl, Beh ce TpaHCaKIMja Y KOjoj Ce Jaje KPUITOBAIyTa
3a HEKy yCIyry win poOy, TpeTupa Kao pasmeHa. De facto, OBaKkBa aKTHBHOCT
jecre miahame, anu de iure Huje. IHCTUTYT pasMeHe UCKopHIIheH Ja Ou ce
3agoBosbHO craB Haponue Ganke CpOuje ma KpHITOBaIyTa HHjE HOBAII, IITO
HEMHUHOBHO MMIUTHIMPA HCH MPABHH MOJIOXKA] M MOPECKH TPETMaH.

C npyre cTpaHe, M3laBambe JUTUTATHUX TOKCHA MPEICTaB/ba HAYHMH 1
MOCIIOBHU CyOjekTu ol)y 0 CBeer KamuTajga, OZHOCHO JO CpeJCTaBa 3a
peanu3anyjy CBOjUX MOCIOBHHUX IJIAHOBA M CTpaTeryja MyTeM WHHIUjaIHE
jaBue nonyzae (Initial Coin Offering — ICO). Crowdfunding, ogHOCHO pyna-
peme, YIOPEAHONPAaBHO MMOCMATPaHO MHOBAaTHBaH M BeOMa Ba)kKaH MHCTHTYT
MPUKYIJbakha CBEXKEr KaluTalla 3a HOBOOCHOBaHE KOMIIAaHHWjE, BEPOBATHO je
HajBeha morogHOCT KOjy 3aKoH O JUTHTANHO] UMOBHHH JOHOCH 3a CTapTal
komritanuje u3 Cpouje.

WznaBananm auruTagHe HUMOBHHE MOXE OWTH 1noMahe WM CTpaHO
¢u3uUIKO JTUIE, MPEIY3eTHIK WM MIpaBHO Juie. EMucuja BUpTyeTHUX BaryTa
(kpurnToBastyTa) criajia noa Hamiexaoct Haponne 6anke Cpouje, nok je Komu-
CHjH 32 XapTHje O BPEAHOCTH MMOBEPEHA HAIICKHOCT Y EMHCHJU UTHTATHHX

3 3aKOH O AMTHUTAIHOj UMOBUHHM, Wi. 2, cT. 1, T. 1.

4 3aKoH IeuHHMIIE BUPTYESIHY BalyTy Kao BPCTY AUTHTAIHE HMOBHHE KOjy HHUjE H3-
Jlajia ¥ 3a 4Mjy BPEIHOCT HE TapaHTyje IIeHTpallHa eMUCHOHA OaHKa, HUTH JIpyTH OpraH jaB-
HE BJIACTH, KOja HHje HY)KHO Be3aHa 3a 3aKOHCKO CPEe/CTBO Iuiahama U HeMa IPaBHU CTaTycC
HOBIIA WJIM BallyTe, aju je (QU3MUKa MM NpaBHA JMIA NPUXBATAjy K40 CPEICTBO Pa3MEHe U
MO)Ke Ce KyIoBaTH, IPOJIaBaTH, pa3MEHHBATH, IPEHOCUTH U YyBaT ejekrpoHcku. C npyre
CTpaHe, JUIUTAJIHU TOKCH je BpCcTa JAUTHTAHE MMOBHMHE M O3HauaBa OWIIO KOje HeMaTepH-
jaJTHO MMOBHMHCKO ITPaBO KOje y JUTMTANHOj (GOPMH MPEICTaBba je[HO MM BHUILIE APYTHX
MMOBHMHCKHUX IpaBa, IITO MOXKE YKJbYYHBAaTH M NPABO KOPUCHUKA JUTUTAIHOT TOKEHA 1a
My Oyny mpyskeHe onpeheHe yciyre. 3akoH O JUTHUTATHOj UMOBUHH, 4. 2, CT. 1, T. 2. 1 3.

5 Sovilj, R. (2021). Legal Aspects of Digital Asset Market in the Republic of Serbia.
In: Regional Law Review. Belgrade: Institute of Comparative Law, 301.

¢ Moruka, XK. (2021). X0 y Cpouju — Hzdasarse ouZuitiaine umoguHe io 3aKomy
o ouéuitiannoj umosunu. Jloctynno Ha: https:/lawlife.rs/index.php/pravo/178-ico-u-srbiji-
izdavanje-digitalneimovine-po-zakonu-o-digitalnoj-imovini (mpucrymseno: 10. 12. 2021).
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TOKEHAa. AKO IHWTUTalHa MMOBHHA CalpiKU O0eiekja BHPTYCIHHX BalyTa U
JUTCUTATHUX TOKEHA, CMaja TOJ HaIeKHOCT 00 nHctutynuje.” Ha emucujy
IUTUTAITHIX TOKeHA, KOja MMa CBa CBOjCTBA (PMHAHCHjCKOT HHCTPYMEHTA, Kao U
Ha CEeKyHJIapHO TProBame NpruMemHBalie ce 3aKoH KOjuM ce ypehyje Tpxkuiire
kanuTtana. M3y3eTHo of oBor mpasuia, Hehe ce mpuMemUBaTH 3aKOH O TPXKHU-
IITY KaluTajla Ha EMHUCH]Jy U CEKyHIApPHO TProBame JUTHTATHE UIMOBHHE KOja
uMa 0coOMHE (PUHAHCHjCKOI MHCTPYMEHTAa YKOJHMKO Cy HCIyHeHHU crieaehu
yciioBu: 1) nururaiHa MMOBHHA HEMa OJJIMKE aKinja; 2) AUTUTATTHA KIMOBHHA
HHje 3aMCHJBHBA 32 aKlHje; U 3) yKyIHA BPEIHOCT AWTHTATHE UMOBHHE KOjy
TOKOM TIepHroza ox 12 mMecenn m3naje jeqaH M3AaBanall He Mpeia3sd W3HOC Of
3.000.000 eBpa y nMHAPCKOj MPOTUBBPEAHOCTH 110 3BaHUYHOM CPEIBEM KypCy
JMHapa rnpema eBpy koju yTephyje Haponna 6anka CpOuje Ha aH M3laBama,
OJIHOCHO TOKOM mnpuMmapHe mnpopaje.’ Jlakie, eMUTEHTH KOjH C€ O[UIyde 3a
EMICHjy TUTHTAIHE UMOBUHE KOja KyMYJIaTHBHO UCITyHhaBa CBa TPU HaBEICHA
yCIIOBa, €MHUCH]y MOTY CIPOBECTU IO 3HAYajHO IOj€AHOCTABJHEHO] IpolLe-
IypH, ucnymaBajyhu camo yciioBe 3akoHa O AMTUTAIHO] UMOBHHH Kao lex
specialisa, 6e3 o6aBese Ja MowmTyjy (GOpMaIHO U CAAPKUHCKH 3HATHO CTPOXKA
npaBuiia 3aKkoHa O TPXKUIITY KamuTana. Y OBOME C€ OMIeAa MPETHOCT EMU-
CHje U CEeKyHJapHE TPrOBHHE JUTHTAIHE MMOBHHE y OJHOCY HA JOCAAllmha
pemema 3akoHa O TPXKHUIITY KalmuTana, ca CTAHOBHIITA NMPEIy3CTHUKA U CTap-
Tal KOMIaHuja, Oyayhu ma MM je oJlakIIaH MPHUCTYH HOBYAHUM (POHTOBHMA.

ITpema mpeasnory Ypende o TpKHUIITHMa KPUITOBATIyTa M3AaBajall BUp-
TYeITHUX BajJyTa MOXe OUTH camMo MPaBHO JIMIIEC KOje Hy! JaBHOCTH OWJIO KOjy
BPCTy BHUPTYENIHE BalyTe, WIH TPaKH IMpPHjeM BUPTYCIHE BaJIyTe Ha IUIaT-
(opmy 3a TproBame BHPTYCITHUM BaIyTaMa, IITO HaM HEJBOCMHUCIICHO yKazyje
Jla eMUTCHT HHje HY)KHO TBOPAIl WIIK KpeaTop caMe BHpTyenHe BanyTe. [laxie,
H3JIaBAOIH CY EKOHOMCKH CYOjeKTH KOJH €MHTY]y BUPTYCIHE BAIyTe WINA KOjU
MpyXajy Pa3iuduTe YCIyre Yy BE3M ca Pa3lHuUTUM BUPTYCIHHM BamyTama.’
W3naBame BUPTYyETHHX BalyTa MOXXE OUTH y (OpPMHU NMOHYAC YUHUICHE jaB-
HOCTH OOjaBJpUBaEk-EM O€NOr MamMpa WIM TProBameM Ha IardopmaMa 3a
TproBame. [Ipenor Ypenbe 3axTeBa Ja eMHUTCHTH BUPTYEITHUX BallyTa MOpPajy
OWTH HMCKJBYYHMBO IpaBHA JIMIA, KOja Ccy y 00aBe3W jJa cacraBe, JOCTaBE H
objaBe Oenu marmp.'°

7 3aKOH O JUTUTAIHO] UMOBUHH, wi. 10.

8 3aKOH O JIUTUTATHO] UMOBUHU, WI. 7, CT. 1. u 2.

 Horvath, A. (2021). Protection of Consumers provided in the Proposal for a Reg-
ulation of Markets in Crypto-assets. ¥Y: 3awitiuitia xonexitiuenux unitiepeca HomMpPoOWAd.
Beorpan: [IpaBHu dakynter — YHUBEp3UTET YHUOH, 435.

1©°On oBor mpaBmia nocroje u3yseha, Koja ce OJHOCE Ha CHTyallHje Kaja HUje He-
OIIXOHO 00jaBuTH OenM mamup: 1) BEpTyeslHa BalyTa ce HyIW OeCINIaTHO; 2) BUPTyeIHA
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OATI'OBOPHOCT EMUTEHTA 3A HCTUHUTOCT
N INOTIIYHOCT IMOJATAKA Y EMUCHJU XAPTUJA
O BPEJHOCTHU U BUPTYEJIHUX BAJIYTA

IMpocnekT vs 6esn manmup

Iloctynmak jaBHEe emucHje XapTHja OJ BPEAHOCTU MPETIOCTaBbA HU3
MPaBHUX PAIbH KOJUM €MHUTCHT UCTHYC MOHYAY W Ipojaje XapTHje O Bpel-
HOCTHM WHBECTHTOpHUMA. JeJHa off KJbYYHUX (aza y MOCTYIKY jaBHE EMHUCH]je
CBaKaKo je 00jaBJpUBambe MpocIeKTa. [IpocekT, Kao mrcaHa CIpaBa, CaapKu
JieTaJbHe TojlaTKe 0 ojpeheHoj jaBHO] eMUCHjH, KOje yilaraud MOTry pa3yMHO
Ja 04eKyjy, ¢ 003MpoM Ha OCOOEHY MPUPOAY €MUTEHTa W XapTHja O Bpe.-
HocTH oHyheHnx Ha npoaajy.'' C TUM y BesH, IPOCHEKT MOpa CajpKaTh CBe
HeomnxoaHe nHpopMaIije Koje, ¢ 003upoM Ha rmoceOHa obenexja u3aaBaora u
XapTHja O BPEIHOCTH KOje ce jaBHO HYJE WM YKJbYUY]y Y TProBame Ha pery-
mucano TpxkuiTe (6ep3y), OMHOCHO MYITHIATEPaIHy TProBadyKy ILIATHOPMY
omoryhaBajy MHBECTHTOpPHMA Ja W3BpIIC OOjEKTHBHY IMpPOICHY HMOBHHE H
o0aBe3a, IPaBHOT M (PUHAHCH]CKOT I0JIOXKAja, TOCIOBHUX NOOUTaKa U ryOu-
Taka, Ka0 W IIOTCHIMjallHUX MOCJIOBHUX pe3ynTara H3IaBaola M TapaHTa
eMHCHje YKOJIHMKO MOCTOjH, KA0 U IpaBa Koja MPOUCTHYY U3 MOHYheHuX xap-
THja of BpeaHocTu.'? OCHOBHA yJora MpOCIeKTa je 3allTUTHA, ¢ 003UpOM Ha
TO J1a jeé ’eroB OCHOBHU ITUJb JIa 3aIITUTH HHTEPECE TOTEHIIN]aIHUX HHBECTHU-
TOopa. YcrmocTaBibamkbeM 00aBe3e HEroBor 00jaBJbHBaka Y Cliyuajy ynyhnBama
jaBHE TIOHYJIC XapTHja OJ BPEIHOCTH HACTOJH C€ YOJIXHTH WH(POpMAIHMOHA
acHMeTpHja Koja, mpe cripoBolema TpaHCaKIHje, TOCcToju u3Mely u3maBaomna ¢
jenHe W yiarada M IIMpe jaBHOCTH, € Apyre cTpaHe. '

BaJlyTa Ce ayTOMATCKU KpeHpa pylapemeM Kao Harpaja 3a oxpxasame DLT; 3) BupryenHa
BaJyTa je jeAMHCTBEHA M HHjE 3aMEHHBA C JIPYrOM BUPTYEIHOM BaldyToM; 4) BHpTyelHa
BaJlyTa c€ HyAW (QU3MYKAM M MPABHUM JIHIHMA KOjUX je YKyNMHO Mame o1 150 1o apxaBu
yranu EY y kojoj Ta nmma meiyjy 3a COICTBEHM padyH; 5) yKyNHa BPEIHOCT jaBHE II0-
HyJe BUpTyelHUX Banyta y EY TokoMm mepuona ox 12 mecenu He npeiasd MHJIMOH €Bpa,
OJTHOCHO MCTOBETAH U3HOC Y JPYTrOj BAIYTH WA BUPTYEIIHO] BaJyTH; 6) jaBHA MOHYy/Ia BHUP-
TYeJHUX BanyTa ynylieHa je HCK/by4MBO HHCTHUTYIIMOHAJIHUM HWHBECTHTOPHMA U BUPTYEI-
HY BaJIYTy HCKJbYYHMBO MOT'Y IIOCEIOBATH MHCTUTYLHMOHAIHNA MHBECTUTOPH. Proposal for a
Regulation of the European Parliament and of the Council on Markets in Crypto-assets, and
amending Directive (EU) 2019/1937. Art. 4 (2).

I Joganosuh, H. (2000). OGaBe3HOCT jaBHE MOHY/E 3a MPO/Ajy BPEAHOCHHUX MAupa
y MehynaponHom, ynopenaoM u nomahem npay. [Ipaso u ipuspeda, 5-8, 438.

12 3akon o TpxkumTy Kamurana, Cuyocbenu Znacnux PC, 6p. 31/2011, 112/2015,
108/2016. u 9/2020, un. 15, ct. 1.

13 Mapjaucku, B. (2010). Hegocrauu npocnexra. IIpaso u iipuspeoa, 4—6, 304.

201



Tacnux Aosokaiticke komope Bojeooune, 6p. 1/2023.

EmuTeHT HEe cMe 370ymoTpeOHTH CBOj IIOJIOXKA] Tako IITO he y mpo-
CIICKTY HEYNaJaAJbUBO IIPUKa3aTH HCMOBOJbHE MOJATKE, I/ICTI/I‘thI/I ITIOBOJBHE,
¥ Ha Taj HAYMH CTBOPHUTH KOJ| yJiaradya IMOTPEIIHY NpeACTaBy O OWIO KOjoj
YHILCHUIM y BE3M Ca eMHCHjOM, Koja je 3HauajHa 3a OLEeHY MCIUIaTUBOCTH U
PU3HYHOCTH KYIIOBHHE TMOHYHEHUX XapTHja O BPEAHOCTH. YKOJHKO yiarad
MPeTPHH IITETY ycie HeTAYyHOT, HEMOTITYHOT W ,,yJIeNIIaHor” IPOCHeKTa
(HIp. mocie eMHCHje Kype HM3JaTUX XapTHja o]l BPEAHOCTH IajHe, KaJ ce
OTKpPHj€ MambKaBOCT IPOCIIEKTA), HACTYTIa OJTOBOPHOCT U3aBaolla U HErOBUX
nomarada y emucuju.'*

HcToBeTHO TIpOCIeKTy, 00aBe3a 00jaBbHBara OEJOT Manupa O BUPTY-
SJIIHUM BaJlyTaMa MpPEACTaB/ba MEpy 3alITHTE MOTPOIIaYa, OJHOCHO yiaraya.
Haunme, yrora cactaBsbamba U 00jaBJbHBaba OCIOT TAKpa y €MHUCHJH BHPTY-
CJIHUX BallyTa MCTOBETHA j€ YJIO3M IPOCIEKTA y BE3H Ca EMHCHjOM XapTHja
o BpeaHoctd. OHM HMMajy 3a Wb J1a MPEACTaBe Ha MONITEH, jacaH U HEoO-
Mamyjyhu HauMH 3Ha4YajHy KOJHYHMHY IOJaTaka O €MHTOBAHHM BUPTYCITHUM
BaJIyTama, yKJby4dyjyhH OmacHOCTH Koje MOTY HacTaTH y Be3U ca BUPTYEIHUM
BajJyTama, Kao ¥ O CAMOM EMHTEHTY. '

V Ilpennory Ypende o TpXHUIITHMa KPUITOBATyTa HABOAU ce Ja OH
Oenu narmup Tpedano Ja caapku JeTasbHe HHpOpMallrje 0: U31aBaolly M IJiaB-
HUM YYECHHUIIMMA YKJbYYCHHM y OCMHILBABAKE M Pa3BOj MPOjEKTa; CaMOM
MPOjeKTy; BPCTHU BHUPTYEJIHE BalyTe Kao M paszno3uma 300r kojux he Outm
noHylheHa jaBHOCTH, OJHOCHO 3a Kojy he ce TpaKUTH YKJbYYCHE 3a TProBame;
JieTajbaH omuc o0elexja jaBHe MOHy/Ae YKIbyuyjyhu u 6poj monyheHux BUpTY-
CIIHUX BaJyTa, [IEHE EMHCH]je, YCIOBa M OPEa0N O MPETIIaTH; AeTajbaH OIIC
mpaBa ¥ o0aBe3a MMOBE3aHMX 3a BUPTYEIHHUM BalyTama, OJHOCHO IpOIeaypa
U yCJIOBA 33 OCTBapUBamE THX IpaBa; HHPOPMAIMje O OCHOBHO] TEXHOJIOTH]H
U CTaHIapIrMa Koje MpUMEbYje H3aBajall BUPTYeTHE BaIyTe, a KOjH OMOTY-
hasajy apxame, uyBame M IPEHOC T€ BalyTe; ACTajbaH OMNUC PU3UKA KOjH Ce
OIHOCE Ha EMHUTCHTA, BUPTYEIHY BaJyTy, jaBHY IOHYAY BHUPTYCIHE BalyTe H
HMMIUIEMEHTALU]y MPOjeKTa Koju ce (PMHAHCHpa eMHCH]jOM MOHYheHuX BUpTe-
YJIHUX BasyTa.'s

C npyre crtpaHe, 3akOH O AMIMTAJIHOj MMOBHHHU npensuba na je uzga-
BambC¢ BUPTYEIHUX BaiyTa y Pemybmuim CpOuju 103BoJbeHO, Oe3 003upa Ha TO

14 Josanosuh, H. (2009). Bepsancko uipaso. beorpan: IlpaBHu (akynrer YHUBEP3H-
teta y beorpany, 470.

15 Horvath, A. (2021). Protection of Consumers provided in the Proposal for a Reg-
ulation of Markets in Crypto-assets. ¥Y: 3awitiuitia xonexitiuernux unitiepeca HompowAd.
Beorpan: [IpaBHu dakynter — YHUBEp3UTET YHUOH, 441.

' Proposal for a Regulation of the European Parliament and of the Council on Mar-
kets in Crypto-assets, and amending Directive (EU) 2019/1937. Art. 5 (1).
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114 IIM je 3a By CaunkbeH u/uinn ono0pen 6enu manup.'” MeljyTum, kako 3akoH
HE yCIOCTaBsba 00aBe3y U3/1aBama 0eJor Manupa, Tako je UCTa OCTaBJbeHA Kao
moryhuoct emutentuma.'® OBne Ou Bajbasio ykasaTd Ja je 3aKOH O JUTHTA-
HOj IMOBHHH 3HAuajHO JTUOCpAIHUjU y NMUTaky 00aBe3e o0jaBJbHUBama Oeor
manupa, moceOHO MMajyhm y BHIY PH3HYHOCT W HEHU3BECHOCT KOja IpaTH
EMUCH]jy AMTCUTATHUX TOKCHA, Y OMHOCY Ha 3aKOH O TPXKUILITY KalUTala, KOju
TaKCaTUBHO HABOJU IO/ KOJUM yCIIOBUMa €MUTEHT HHUje 00aBe3aH Ja CauuHU
1 00jaBH TPOCIIEKT O eMUCHjH XapTHja on BpeaHocTw.! Ysumajyhu y 0063up
PH3UK O IEIMMHUYHOT U TOTITYHOT TYOHTKa YIOKEHHX CPENCTaBa, ald U TO
Jla CC HA MHBECTUPAIHC Y AWTHTATHE TOKCHE HE MPUMCHYjY MpaBmiIa KojuMa
ce ypehyje ocurypame Aeno3ura, IporucH O 3alITUTH yaarada, OJHOCHO Mpo-
IMACU KojuMa ce ypelyje 3amrTura KOpUCHHKAa (DHMHAHCHjCKUX YCIIyra ocTaje
VIHTHO pelieme mpeapu)eHo 3aKoHOM O AWTHTATHOj IMOBHHH O HE00aBE3HO-
CTH caulmbaBamba U 00jaBibHUBama Oenor nanupa. Kako He moctoju 06aBe3HOCT
o0jaBe Oenor mammpa, OcTaje NMUTAmE y KOJUM CUTyauujama he ce eMHTEHT
OJUTYYHTH Jla CAaYMHU U 00jaBu Oeu mammp.

3akoH onpehyje Oenmu manmup Kao JOKYMEHT KOju ce o0jaBibyje IpH-
JUKOM H3[aBara TUTHTATHE UMOBHHE M KOJH CaIpiKH IOJATKe O M3aBaolly
JUTUTATIHE UMOBHHE, 0 MHHUIMjAIHOj MOHYIM Koja oMoryhaBa ymaragymma

17 3aK0H 0 JUTUTAIHOj KIMOBHHH, 4. 16, cT. 2.

18 Kopucrehu 3akoHcky moryhuoct msmasanan Buagumup [laBuhiesuh, 6pokep u3
Jaroguue, ormacuo je MHUIMjAIHY TOHYAY 3a KynosuHy 7.700.000 nmojequHaYHAX jeTUHUIA
nUrutaiHe BaiyTe jazap. Haponna 6anka CpOuje pearoBajia je XHTHHM CaOIIITEHEM Ja
HUje u3Jaja HUjeaHOo ofo0pere 3a Oeu manup Koju ce nHave 00jaBibyje MPUIMKOM €MH-
cHje BUPTYEIHHX BalyTa, HCTUYyhHM /a je 3a oramaBame IPOTUBHO ofpendaMa 3akoHa O
JUIHTAIHO] MMOBHHH TIPONKCaHa HOBYaHA Ka3Ha U JI0 IIeT MUJIMOHA JuHapa. Ha caomire-
we HBC, u3naBanan je n3jaBuo Jla HEeMa MecTa CaHKIHMOHHCamYy, Io3uBajyhu ce Ha 4inaH
17 (ct. 2, 1. 4) 3aKkoHa, KOjU JOMYIITA OIVAIABAbE WHHULMjaIHE TOHYAE AUTUTAIHE UMO-
BHHE 32 KOjy HHje 0J00peH Oesli mamup yKOJIHKO je BPEOTHOCT JAUTHTATHE UMOBHHE Marba
on 100.000 eBpa, mTO je y OBOM CIIy4ajy HCIyHeHO Oyayhu na je BpeHOCT AWUTHTAIHE
MMOBHHE J1a3ap usHocuia 64.245 epa. Ha oBom npumepy BHIMMO Ja 3aKOHCKa oapezda o
Heo0aBe3HOCTH 00jaBJbUBamba OCIIOr Manupa BOJM MOTCHIMjAIHUM 3/10ynoTpedama Ha Tp-
JKHIITY, aJTd U JMCKPELIOHOM OJUTy4YHMBamby HAJUISKHUX HAJ30pPHHX opraHa. Bumie o Tome
IIOCTYIIHO Ha: hittps://www.ekapija.com/news/3337442/izdavalac-domace-kriptovalute-laza-
r-tvrdi-da-je-sve-po-zakonu-planira-izdavanje (npuctymseno: 23. 12. 2021).

1 Buiiie 0 ToMe BUIETH: 3aKOH O TPXKHUINTY Kamurana, €wi. 12.

20 VKonuKo je m3maBaiiall AMrUTalHe UMOBHMHE NIPABHO JIMIE, O€/IM Malup Mopa ca-
npxatu crnenehe mojarke o M3AaBaoly: 1) MOCIOBHO MMe M3/aBaona; 2) ajpeca CEeAWITa
n3gaBaona; 3) mpaBHY (OpMY OpraHM30Bama M3aBaona; 4) MaTu4Hd Opoj M3AaBaoua;
5) HaszuB oxrosapajyher perucrpa nmpuBpenHHX cyOjekara y KOjU je HM3[aBanall yNnucaH;
6) Opoj TenedoHa U anpecy EICKTPOHCKE IMOMITE M3/aBaola; 7) AaTyM OCHHBaWma M PErH-
cTpalyje u31aBaona; §) YKOIHMKO je W3AaBiall A€o TpyIe, MOAAH O TPYIH U MOJI0Kajy H3-
JlaBaolia yHyTap Te rpyrme; 9) mogamu o moBe3aHuM JIHIUMa H3/1aBaolia. YKOJIHUKO j¢ n3aaBa-
nan (GU3UUKO JHIE, OeN Ianup Mopa caJipKaTH BeroBo uMe u npezume, JMBIT ykonmko je
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(nHBecTUTOpUMA) 1A JOHEeCy MH(OPMHUCAaHy OMIYKY KOja Ce€ OJHOCH Ha yIa-
rame y OUTHTAIHYy HMMOBHHY W pa3yMejy pH3HKE BE3aHE 3a WHUIIHjaTHY
MOHYy W JUTHTAIHY UMOBHHY Koja ce Hyau. Takohe, Oenu mamup oOaBe3HO
MoOpa Ja Caap)Kd YIMO30pEHEe O PH3UINMa KapaKTCPUCTHYHUM 32 Yllarame
y JMTHTAIHY UMOBHMHY KOja je MpeAMeT WHUIHjajHe MmoHyxae.”! YKomuko ce
JUTHTAIHU TOKEHHM W3/1ajy ca LWJbeM Ja ce (UHAHCHpAa eMHTEHT, OJHOCHO
KOHKpETaH MpojeKaT eMHUTEeHTa, OeJiu Marnup Mopa Ja CaJlpiH I0jeJUHOCTH O
IUTAHUPAaHOM KopHIThemy NPUKYIUbEHUX cpeactaBa. C npyre cTpaHe, ako ce
IUTUTAITHN TOKCHU €MHTYjy ca IIHJbeM KOjU HHje (UHAHCHpPamke KOHKPETHOT
€MHUTEHTOBOT IIPOjeKTa, HEOIXOIHO je TO HABECTH y OEJIOM HaIpy, y3 OAroBa-
pajyhe oOpasnokere pas3iora 3a U3laBame AUTUTATHUX TOKeHa. >
WMuunujaiHa noHyAa AWTUTAIHE UMOBHHE 32 KOjy HUje 0100peH Oenn
Marup ce He MO)KE OIiamiaBaT y PemyOmuiy, ocuM y CKIIaay ca akToM Hal-
30pHOr opraHa. V3y3eTHO o OBOT IpaBuia, W3AaBajiall MOXeE OIVIallaBaTH
UHHULMjaNHy TOHYAy IUTHTAJIHUX TOKEHA 3a KOjy HHUje omoOpeH Oenu mamup
y crenehum ciydajeBuMa:l) MHUIMjaTHA TOHYNA je yrmyheHa MameM Opojy
on 20 (GpU3WYKKX W/MIM TMPABHUX JIMIA; 2) YKyNMaH Opoj TUTHTATHUX TOKCHA
Koju ce u3najy Huje sehu on 20; 3) uHMUMjanHA OHYAA je ynmyheHa Kynuuma/
UHBECTUTOPUMA KOjU KyIyjy/ylaxy y AUTUTANHy UMOBUHY y BPEIHOCTH Of
HajMame 50.000 eBpa y AMHAPCKO] MPOTUBBPEIHOCTH IO 3BAaHWYHOM CpPEI-
BEM Kypcy JMHapa npeMa eBpy koju yrBphyje Haponna 6anka CpOuje Ha naH
KyTOBHHe/yJarama, Mo KyIIy/HHBECTHTOPY; 4) YKyITHa BPEIHOCT TUTHTAIHE
HMMOBHHE KOjy TOKOM Ilepuoja o 12 Mecenu u3naje jeAaH n3aBajall je Mamba

u3zaBajan apkaBibaHuH PemyOnuke CpOuje, a Opoj macomia u Ap>KaBy W3/1aBama Mmacorra
YKOJIMKO j€ M3/1aBajall CTpaHall, Kao ¥ aJpecy eJeKTpoHcke nomurre. I[IpaBuiHUK 0 Gesom
Manvupy U HaKHAJHOM OeJOM Mamupy KOju ce OJHOCH Ha IUTuTanHe TokeHe, Cryowcbenu
Znacnux PC, 6p. 69/2021, 4. 3.

21 3aKOH O JIMTHUTAIIHO] UMOBHHH, . 20.

22V GesioM Manupy HEOMXOAHO je MHKOPIIOPUCATH JoaTHe nHMOpMaIije 0 mpaBuMa
n obaBe3ama Koje Mpou3ias3e U3 JUIUTAIHUX TOKeHa: 1) AeTasbaH onuc npasa 1 obaBesa Koja
HMaJiall AUTHTATHOT TOKeHa NMa IpeMa H3/1aBaolly, OJHOCHO mpeMa TpeheM suiy (YKOIUKO
TaKBa MMpaBa MMoCToj¢), a HajMamke ONMUC 00aBe3a M3/1aBaolla JUTUTATHUX TOKeHA; 2) Moryh-
HOCT pacrioyiaramba IUTHTATHAM TOKCHHMa, Y3 OIUC CBHX OIPaHHYCH:A IpaBa pacioliarama,
3) omuc MIaHUPAHOT METOAA TPTOBHHE Ha CEKYHAApPHOM TPXKUIITY; 4) IJIaH YKJbyUnBama Ha
nocrojehe muardopMe 3a Tpropame AUTHTATHAM TOKCHHMA, OJHOCHO IJIaH 32 (GOpMHUpame
HOBE IUIaT(opMe 3a TProBamke JUTHTAIHIM TOKEHHMa (YKOJIUKO IOCTOjH); 5) Opoj qururai-
HUX TOKEHa KOjU c€ HyIH, OMHOCHO Ha4yMH ofpehuBama Opoja AUTUTAHUX TOKEHA KOjH Ce
HyaM; 6) BpCTa, OJHOCHO CBOjCTBA JMIMTAIHUX TOKEHA, yKJbydyjyhu nudopmanunjy o tome
Jia I CE JUIUTAIHU TOKCHH 3aMemYjy 3a IPYry JUIHMTAJIHY UMOBHHY W/WIIH HOBAll, Kao M
Jla T JUTUTATHU TOKEHU MMajy CBE WM TOjenHE OUIMKe (PMHAHCH]CKUX MHCTpyMEHATa,
a aKo MMajy Ha3HaKy O TOME KOjH Cy TO HHCTpyMeHTH. [IpaBHiIHUK 0 GeJoM manupy U Hak-
HaJHOM 0eJIOM Manupy Koju ce OAHOCH Ha AWTUTAIHE TOKEHe, Wwi. 4. u 5.
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on 100.000 eBpa y AMHAPCKO] MPOTHUBBPEIHOCTH IO 3BAHHYHOM CPEIHHEM
Kypcy AuMHapa npema espy koju yrphyje Haponna 6anka Cpouje.

3akoH ocTaBiba MOTYhHOCT Jla HaJuIe)KHH opraH — KoMucuja 3a xaprtuje
O]l BPETHOCTH OJI0Mj€ 3aXTEeB M3/1aBaolla JUTUTATHUX TOKEHa J1a 00jaBu Oemn
Manup U3 pasjora Koje TAKCaTUBHO HABOJM (HIP. CTEUaj U3aBaolla, TUKBHUIA-
nyja, caapkaj Oenor manupa ITOBOAM Yy 3a0iydy WM je HeTayaH WUTH.) ajlu |
U3 JIOIaTHUX pasliora Koje HaJJIS)KHH OPraHd MOTY Jia YTBpAE IO3aKOHCKUM
akTMa. THMe je 3a JOHOCHOIE MO3aKOHCKUX aKaTa OTBOPECHO MUTAME N1a, Y
CKJIaIy ca CBOjHUM CTaBOBHMA IIpeMa JAWTHTATHUM TOKCHHMA, YBEIYy IOJaTHE
pectpukimje.*

3aKoH TIporucyje a je 00jaBJbuBamke 0EJIor manupa Koju HUje 0J00peH
y CKJIaJy ca 3aKOHOM JI03BOJbEHO MO/ YCJIOBOM Jia CE NPHIMKOM HErOBOT
o0jaBJpUBaa M TOKOM WHUIIMjaJHE IOHYIES TUTHTAIHUX TOKCHA Ha KOjy Ce
OJIHOCH Taj Oeny mamup jacHO HaBese Ja Taj Oy Mmamup Huje 0mo0peH.”
W3pnaBanan AMTUTATHUX TOKEHA 3a YWjy MHHUIMjAIHY IOHYAY HUje 0f00peH
Oenu manup, HUTH Ouno koje Tpehe nuie, HE cMe Ty MHUIMjATHY MOHYLYy A
orJiallaBa y MITaMIIAaHUM M €JIeKTPOHCKUM MeJIUjHMa, HA OTBOPEHHM HOBPIIHU-
HaMa U myTeM uHTepHeTa.’s Jlakie, y ciydajy aa Hrje 0400peHO 00jaBIbUBaAbE
OeJor manupa Wi UCTO HHje HA TPAKEHO, IIa M 'y CIIy4Yajy Ja Oesiu mamnup Huje
HaIMCaH, U3/1aBake TUTUTATHIX TOKCHA HHje 3a0pameHo, Beh je ornamaBame
3abpameno.”’

Nmajyhn y Buay onpende 3akoHa O JUTHTAIHO] MMOBHHH KOje ce
OJHOCE Ha 0o0peme Oeror manupa 1 orjamaBama, CMaTpaMo 1a Oenn marmmp
Ha4yerHo Tpeba Ja MOCTOju, He caMO U3 pa3iiora yckia)eHoCTH ca mpaBHiInMa
3aKkoHa O TPXKUILNTY KaluTaja Koja ce OJHOCE Ha CaJprkaj mpocrekra, Beh, mpe
CBEra, paju cliamba BEPOJOCTOJHOT CHUTHAJAa MOTCHIIMjATHUM HHBECTHTUTO-
pUMa J1a ¥3a WHUIMjaJHe TOHYIE TUTUTATHUX TOKEHA CTOjU MpogecHoHalaH
THUM Ca KOHKYPEHTHHM IIPOM3BOJIOM Y KOjH Cy YJIO)KEHHM 3Ha4ajHO BpeMe U
Tpya. [lopen HaBeneHOT, YKOJIMKO MPETIIOCTaBUMO Ja Cy JUTHTAIHU TOKEHU
yHono0JEEHH CEPHjCKUM XapTHjaMa OJf BPETHOCTH, YOUaBaMo Jia je M3/aBaialf
JIUTUTATHUX TOKEHa Yy MOBJIAIMINCHOM TOJI0Xa]y HAcIpaM H3/laBaolia XapTuja

# 3aKOH O AUTHTATHOj UMOBHHH, €. 17.

2 Moruka, XK. (2021). X1JO y Cpbuju — Hzoasarse ouduitianne umogune o 3aKoHy
o ouzuitiannoj umosunu. JloctynHo Ha: https://lawlife.rs/index.php/pravo/178-ico-u-srbiji-
izdavanje-digitalneimovine-po-zakonu-o-digitalnoj-imovini (mpuctymmseno: 10. 12. 2021).

23 3aKOH O AMTHTAIIHOj UMOBHHH, wi. 17, cT. 3.

26 TIpaBHJIHHK O OIIAlllaBatby WHHUIIMjaIHE TIOHYIC TUTHTATHUX TOKEHA 3a KOjy HHje
on100peH Oeny manup ¥ OrVialiaBamy y BE3H Ca JAUTHTAIHAM TOKCHHMa 3a KOje HHje O10-
OpeH HakHaTHU Oenu manup, Cryocoenu Zracuux PC, 6p. 69/2021, wn. 3-7.

27 Sovilj, R. (2021). Legal Aspects of Digital Asset Market in the Republic of Serbia.
In: Regional Law Review, Belgrade: Institute of Comparative Law, 305.
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ol BpenHocTH Oynyhu Ja He mocToju 3aKoHCKa obaBe3a 00jaBbHBara Oeor
narmpa. To je DOmaTHU paslior 3aliTo je HEONMXOAHO YBECTH 00aBe3HO olja-
BJbUBAIC OCNIOT Mamupa, Kako Ou ce oMOryhHo paBHOINpPAaBaH IMOJIOXKA] CBHX
YUCCHUKA Ha TPXKUIITY.

OaroBopHa Juua 3a MAalbKABOCT NMPOCHEKTA,
OJTHOCHO 0eJIOT manupa

OnroBopHOCT 3a caJpkaj MPOCIeKTa, OHOCHO OeJIor Manupa HacTaje y
Clly4ajy BeroBe MaHsbuBe caapkuHe. CaJapKMHa MpPOCIeKTa, OJHOCHO Oesor
ranupa je MaHJbHBa KaJa Huje yckial)eHa ca IponrcuMa o HberoBoj IMoTIyHO-
CTH, TAYHOCTHU U jaCHOCTU. Y3uMajyhu y 003up BpCTy MaHe, IPOCIEKT MOXKE Ja
OyJie HEeMoTIYH, HeTa4aH WM KPHBOTBOPEH (,,yJenian”, ,,kpuo HaBogehu ).
[Tutame OATOBOPHOCTH 3a CaAPKHUHY IPOCIEKTA je KOMIUICKCHO M 00yXBaTa
HU3 TPaBHUX MMHTaba MOIMYT: HETAYHOCT M HETMOTIIYHOCT MPOCICKTA, MHTAkE
Kay3aJHOCTH (y3podHe Be3e u3Mel)y MaHJBHBOT cafpikaja MPOCIEeKTa M HACTY-
TeJie MTETe), MATakhEe TepeTa JOKa3UBarba, JIUIA Koja MOTy OHTH OATOBOpHA 3a
caJpkaj TpocreKTa (MacuBHA JETUTHMAIIH]ja), IPUPOAE U IPUHINIA HUXOBE
OIITOBOPHOCTH, MUTAKE YTHUIIdja CTCIICHA KPHUBHIC HA FHHXOBY ONTOBOPHOCT
(axo oxromapajy o MPHUHIUITY CyOjeKTUBHE ONTOBOPHOCTH), JIUIA KOja MOTY
MIOJTHETH 3aXTCB 3a HAKHAIy MTeTe (aKTUBHO JICTHTUMHCAHA JIAIA), Ka0 U
nuTame 00MMa HaKHAJe LITETe M 3aCTapeloCTH 3aXTeBa 3a HaKHaLy mTere.”’

Ha mpBoM Mecty moTpeOHO je oApeAuTH NUIe KOje jeé OATOBOPHO 3a
MamKaBy caJpkuHy npocrekra. Kako y momahem npaBy, Tako Uy ynoperHom
3aKOHOJ/IAaBCTBY, K40 OJI'OBOPHO JIMIIE 3a CaJpKaj MPOCIEKTa MPETIOCTaBbha Ce
uznasanai.’® TakBo pelerme jecTe JOrMYHO MMajyhin y BHUIY da HW3daBajaill
3ampaBo W ,,IpoayKyje” MHPopMalrje caupkaHe y mpocrekrty. [1o mpasuy,
M3JaBanail je ajapecar obaBe3e 00jaBJbHBaEka IMPOCIEKTa, OWIO Ja je ped
0 TPOCIEKTY MPH jaBHO] MOHYIH XapTHja O BPEIHOCTH, OWJIO Zla je ped o

28 Mapjauckwu, B. (2010). Hemocrauu npocniekra. I1paso u iipuspeoa, 4—6, 311.

2 Mapjancku, B. (2013). JIuna oaroBopHa 3a cajapskaj npocrekra. 360pHux padosa
IlpasnoZz gpaxyniteiia y Hosom Caoy, 4, 276.

39 3akoH ofpelyje u3maBaolia XxapTuja off BpeIAHOCTH Kao joMahie Hild CTPaHO MPABHO
JIMLE TIPUBATHOT WJIM jaBHOT IpaBa, KOje M3/aje WU MpeJlaKe U3aBabe XapTHja Ol Bpel-
HOCTH, a YKOJIIKO C€ paJil O JISTIO3UTHUM IIOTBpJaMa, M3/1aBaolleM Ce CMaTpa JIHIE Koje U3-
Jlaje XxapTHje o1 BPEAHOCTH Koje MPEACTaBIbajy Te AECNO3UTHE MOTBpAE. M3naBanal je jaBHO
JPYIITBO YKOJIMKO UCIyHaBa 0ap jemaH o MPOMUCAHUX yCJIOBa: 1) YCIHENIHO je M3BPIIMO
jaBHY IOHYZy XapTuja OX BPEAHOCTH Yy CKIaIy ca IPOCIIEKTOM 4uje je 00jaBJbUBAE OJ0-
Opmia Kommcnja; 2) unje cy XxapTuje O BpeIHOCTH YKJbyUeHE y TPrOBambe Ha PEryIHUCaAHOM
tpxkuiry, ogHocHo MTII n OTII y Peny6nuiu Cpouju. 3akoH o TpkuiuTy Kanurana, Cuy-
orcoenu Znacnux PC, 6p. 129/2021, . 2, ct. 1, 7. 99. u 100.
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MPOCIIEKTY KOjU ce 00jaBJbyje MPUIMKOM YKJbydUeHa XapTHja O BPEIHOCTH
U JOpyrux (pUHAHCHjCKAX WHCTPYMEHATa Ha peryjiaucaHo Tpxkumre (6ep3y),
OJIHOCHO MYJITHUIIATEPAIHY TProBauky miatdopmy.’!

3akoH o TpxuuTy Kanutaina u3 2011. ronuHe npensuha moryhy omro-
BOPHOCT 3a CaJipkaj MPOCIEKTa Y OJHOCY Ha IIMPOK KPYT JHIA, & Ja IPUTOM
yIJIaBHOM He IpeBul)a ycioBe Mo KojuMa Ta JIUIA OJ[roBapajy 3a caapaj mpo-
cnekta. Kaja mpocrnekT uian ckpaheHu mpochekT caapsKu MOTpelHe, HeTaqyHe
WM TIOAaTKe KOjU JIOBOJE Yy 3a0iyay, OHOCHO Kaja Cy M30CTaBJbeHE OWUTHE
YHI-EHHUIIE OJITOBOPHOCT CHOcE: 1) n3maBanan, AUPEKTOP U YIAHOBH YIPABHOT
0100pa M3/1aBaoIla, OCHM YKOJIHMKO YjIaH YIPaBHOT 0100pa HHje I71acao MPOTHB
onobpema jaBHe moHyme;*> 2) nuie Koje ynyhyje moHymy, a Huje W3maBaiall
(moryhau); 3) rapanT (jemalr) y Be3u ca M31aBambeM XapTHja O BpeaHOCTH;> 4)
WHBECTHIIMOHO JIPYIITBO KOje Mpy»Ka yCiIyre MokpoBuTesba (eHr. market maker)
WM areHTa eMHCHje Y Be3H Ca jaBHOM IIOHYIIOM; 5) HE3aBUCHH PEBH30PH H3/1a-
Baolla, UCKJBYYHBO Y Be3H ca (PMHAHCHjCKUM U3BEIITAjUMa KOJH Cy YKJbYUCHH
y IpOCIeKT, a 00yxBaheHu Cy BHUXOBUM H3BELITAjeM O PEBU3UjU U 6) IPYro
JHIe KOoje Tpey3Me OATOBOPHOCT 3a TAYHOCT M MOTIYHOCT MH(pOpMAIHja y
JieJly TIPOCIIEKTa 3a KOjHU je IMpey3ea0 OJrOBOPHOCT, UCKIJbYUYHBO y BE3H Ca TUM
nojparmMa (HOp. pauyHoBoha, ajBokar).* Ha ocHOBy ciioBa 3akoHa KOHCTATy-

31 Mapjancku, B. (2013). JIuma oaroBopHa 3a caapikaj npocnekra. 360pHux padosa
Ilpasnoz gpaxyniniewia y Hosom Caody, 4, 277.

32 HeraBHO YCBOjeHH 3aKOH O TPKHIUTY KallMTAla jaCHO MPABH Pa3inKy 1a OATOBOP-
HO JIMIIE 32 CaJipiKaj IPOCIEKTa MOXKe OUTH AMPEKTOpP WIIM WIAHOBH 0100pa TUPEKTOpa KO
JPYIITBA Ca jEe[HOJOMHHUM YIIPaBJbakeM, OJHOCHO YIAHOBH HaJ30pHOT 0100pa, M3BPIIHU
JMPEKTOPH MM WIAHOBU H3BPIIHOT 000pa KO APYLITBA Ca JIBOJOMHHUM YIPABIbAEM, OfI-
HOCHO YJIAHOBH YIPAaBHOT M U3BPIIHOT 000pa Kojx OGaHaka, OCHM YKOJHKO HEKO O]l OBHX
JMIa HUje TIacayo MPOTHB jaBHE MOHYJAC W/WIN yKJbY4€Hha Y TProBame Ha OPraHM30BaHO
TPIKHIITE, 3aKOH O TPXKUIITY KanuTana, 2021, 4. 45, ct. 1, 1. 2. HoBoycBojeHHM 3akoHOM
OTKJIOE-CH j€ TPOITYCT KOjU je HAUUCH Yy 3aKOHY O TPKUIITY Kamurtana u3 2011. roxune,
KOjH je HPEJBUICO OATOBOPHOCT WIAHOBA YHPABHOI 000pa, LITO je Y CYNPOTHOCTH ca 3a-
KOoHOM o mpuBpeanuM apyreumMa (3I11) koju je ucrospemeno ycsojen. Haume, 3I1] mpo-
micyje Ja IpUBpeIHa APYIITBa HEMajy yHpaBHH o10op, Beh y ciydajy ABOJOMHOT yIpa-
BJbaba MOPE]] CKYMIUTHHE U jEHOT WIM BHILIE AUPEKTOpa, UMajy U Hax30pHH onbop. To je
pasiior 3amto je HaBeaeHa oapenda 3TK o oAroBopHOCTH YIaHOBa yIpaBe 3a MamKaBOCT
MIPOCIIEKTa OCTaja HENPHMEHJbUBA Y MIPAKCH. 3aKOH O NMPUBPEAHUM JpymTBuma, Cuyocoe-
nu Znacuux PC, Op. 36/2011, 99/2011, 83/2014. — np. 3axon, 5/2015, 44/2018, 95/2018,
91/2019. u 109/2021, un. 198.

3 3aHUMJBHBO je Ja je 3aKOHOJaBall IPEABUICO OJTOBOPHOCT rapaHTa 3a MarbKaBy
CaZp KUHY TIPOCIIEKTA Y EMHCHjU XapTHja Ol BPEIHOCTH, a Ja MPUTOM HHje AepHuHUCA0 KO
je rapant. ['apaHT min jemarl je Juie Koje mpyka HeKy BpPCTy cpezcTaBa obe3behema (tep-
COHAJIHA WJIM peajlHa) y HUJbY HCIyIheha obaBe3a Koje NMpou3iia3e U3 OOJHraldoOHOIpaB-
HUX XapTHja Of BPEIHOCTH KOj€ EMHUTEHT HM3/1aje jaBHOM MTOHYIOM.

3 3akoH o TpxuiTy Kanurtaiga 2011, wi. 19, ct. 1, . 1-6. Ynopeauru: 3akoH 0 Tp-
sKUIITY Kanurana 2021, un. 45, ct. 1, . 1-7.
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jeMo J1a u3aaBaiiall, Kao U JIpyra nmodpojaHa Jiuia, 00jeKTUBHO OJIroBapajy 3a
HITETY KOjy Cy MPETPIICIIH ylaradu ycjea MamKaBoCTH pociekra.’ HaBenena
onpenda 3akoHa HaM HEIBOCMHCICHO HMMIUIMLHUpA Ja €MHUTEHT 00jeKTHBHO
OJIrOBapa 3a MITeTy MHBECTUTOPUMA, YaK U KaJia HUje 3HAO 32 MaHy CaapiKaHy
y npocnekrty. V3naBanan He MOXe OCIIOpaBaTH OJOBOPHOCT HEIIOCTOjarmeM
CBOj¢ KpUBHIIE, Oyayhu ga oHA HHje YCIIOB 3a BEHO HAacTymame.®

Kana je peu o oaroBopHoctu apyrux jauna (Hp. moHyhaya, xoju Huje
HCTOBPEMEHO M3/1aBaliall, AUPEKTOpa M 4JIaHOBa 0100pa JUPEKTOpa H3/1aBao-
na,”’ rapaHTa eMHUCH]je, TOKPOBHUTE hba WM areHTa CMUCH]C Y BE3U Ca jaBHOM
MTOHYZAOM XapTHja OF BPEAHOCTH) 3aKOH O TPXKHUINTY KamuTaja HE CaIpKu
W3PHYUTY HOPMY O FbIIXOBO]j COJTHMIAPHO] OJTOBOPHOCTH ca M3aaBaoneM. Mmnaxk,
y HeJoCcTaTKy nmocebHe onpende 3akoHa, MOTY c€ MIPUMEHHUTH OIIIITA IIPaBHIIa
3akoHa O OONHWTallMOHWM OJHOCHMAa O OATOBOPHOCTH BHIIE JIUIA 33 HUCTY
mrety. Hanme, 3a mreTy Kojy je BUIIE JIMIA MPOY3POKOBAJIO 3aj€IHO, CBHU yUe-
CHUIM O[roBapajy coiuaapuo.’® ComumapHo 0[rosapajy 3a MpOy3pOKOBaHY
HITETY U JIMIA KOoja Cy je Mpoy3poKoBana paaehu HE3aBUCHO jeAHO O APYTOT,
aKo ce He MOTY YTBPJIWTH H-HXOBH Y/IEIH Yy NpOy3pOKOBaHO] ImuTeTH. Kax je
HECYMHIbHBO JIa je LITETY IPOYy3pOKOBAJO HEKO Of JiBa WIM BHIle ojxpelheHux

35 Josanosuh, H. (2011). HoBu 3akoHonaBHH ,,Myhak™ Cp6uje y MiFID okpyxemy.
V: Veknahusamwe tiocnosnos iipasa Cpouje ca uipasom Espoiicke ynuje (yp. Byk Pagosuh).
Beorpan: [lpaBuu daxynrer Yausepsutera y beorpany, 271.

¢ Ha oBoM MecTy Bajbasio O CHOMEHYTH Onpen0y HeKaJallmer 3aKoHa O TPXKH-
LITY XapTHja O] BPEIHOCTH KOjH je mpeaBubhao aa camo M3aaBajal U MOKPOBHTEIb EMUCH-
je oaromapajy 00jeKTHBHO yJaradnma 3a LITETy KOjy HpeTpIie yciea MarmbKaBe CaapKuHe
IIPOCHEKTa, JJOK, C Jpyre CTpaHe, OCTalla JMIA Koja Cy Y4ecTBOBaJa Y M3Paau MPOCHEKTa
(41aHOBH yIpaBe W3aBaolla, PEBH30p, padyHOBolha, aIBOKAT U CII.) OATOBapajy cyOjeKTHB-
HO, TIPU YEMY C€ HHMXOBAa CABECHOCT MPETIOCTaBJba (J1a Cy 3Haja, OAHOCHO 300T MPHPOJE
mociia Koju 00aBJbajy Mopaia 3HaTH Ja Cy MOJAaIl HABEJACHU y TPOCIEKTY HETAYHH WK
HETOTIYHH). 3aKOH O TPXKUIUTY XapTHja O BPEIHOCTH U APYTUX (UHAHCH]CKUX HHCTPYME-
Hara, Cryocoenu Znacnux PC, 6p. 47/2006, un. 27, ct. 7.

37V ynopesHOM MpaBy HOCTOjH COJIMIapHA OArOBOPHOCT WIAHOBA yNpaBe ca M3/ia-
BAOIIEM 3a IITETy NPUYUECHY yIarayniMa 300r MambKaBOCTH IPOCIIEKTA YKOIUKO Cy KyMy-
JATUBHO MCIYE-CHA JIBA YCJIOBA: Jla Cy Y4ECTBOBAJM Y M3pPaJH MPOCIEKTa U Ja Cy HPUTOM
OwM HecaBeCHU, OJHOCHO Jia Cy 3HAJIM, WM 300T IPHUPOJIe MOCia KOoju 00aBibajy Mopain
3HATH JIa Cy MOJALM y MPOCIEKTY HEMOTIyHH Wi HeucTHHHUTH. [IpaBo Bemuke Bpuranu-
je mporicyje Aa cy CBa JIMIa Koja Cy MMaja IoJIoXkKaj JUPEKTOpa Y MOMEHTY 00jaBJbHBa-
Ba TpocHekTa oaropopHa. OArOBOPHOCT JEpUBHpa M3 HUXOBOI IIOJIOXKAja, 0e3 063upa
Ha TO Ja JIW Cy WIM HHUCY y4YecTBOBaJla y m3panmu mpocmnekra. Davies, P. (2003). Gower
and Davies’ The Principles of Modern Company Law, Seventh edition. London: Sweet &
Maxwell, 674.

3% 3akoH 0 oOnurannoHuM oxHocuma, Cayoicoenu aucii COPJ, 6p. 29/78, 39/85,
45/89. — onnyka YCJ u 57/89, Cnyocbenu nucii CPJ, 6p. 31/93, Cuyocbenu nucii CLT,
Op. 1/2003. — YcraBHa moBesba, Cryocoenu Znacuux PC, Op. 18/2020, wr. 206, cT. 1.
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JHIa Koja Cy Ha HEKH HauyuH MehyCOOHO moBe3aHa, a HE MOXKE CE YTBPAHUTH
KOj€ je Ol BbHX IITETY MPOY3POKOBAIIO, Ta JIKIA OArOBAPajy COMHIApHO.Y
EmuteHT MOXE OUTH MMOBHUHCKOIPABHO M Ka3HEHOIPABHO OATOBOPAH
ynaraduMa. CaHKIIMOHUCAE SMUTCHTA M FCTOBUX IOMarada y eMHCHjU IO
OCHOBY ONIITHX KPUBHYHMX JeJla MOKAa3aJi0 C€ HENEIOTBOPHUM Y IPAKCH.
Omnmita KpUBMYHA JieNa Kao IITO Cy NpeBapa, yTaja, IpoHeBepa TeMesbe Cce
Ha KPUBMIM YYMHHOIA, a Hajuenihe Ha HEeroBoM ymuinsajy.** Kako y tpro-
BHUHH XapTHjamMa OJ BPEAHOCTH YYECTBYjy YITIABHOM IIpaBHA JIUIlA, KPUBHUIIA
ce Temko jgokaszyje. M3 Tor pasnora, y Oep3aHCKOM IpaBy ce mpenasubajy
nmoceOHa KPUBWUYHA JeJla, YUjU YYHMHHOIM OOjCeKTHBHO OJIrOBAapajy 4YUM Cy
M3BPIIMIIN palmy jaelia, 0e3 003upa Ha CBOj ICHXUYKH OJHOC MpeMa pajmbu
Y HBEHOJ Mmocieuiy. TuMe ce mpyxa 0oJba 3allTUTa yilaraduma, jep CTPOXKe
CaHKIMOHKCamke oxBpaha mpodecnonaiie o TPKUIIHUX 37I0yHoTpeda u Mal-
Bep3anuja. Mehytum, momahe GepzaHcko mpaBo HE peryimuile KpHBHYHA Jea
KOjuMa OM ce CaHKIMOHKCAJIA OATOBOPHA JIMIIA 38 MAKKABOCT MpocHekra.?!
OnroBopHO JnHIle, KOje HHUje M3aBalall, MOXKE CIPCYUTU HACTYIAbEe
CBOj€ OJITOBOPHOCTHU Ha JBa HauMHa. [IpBO, YKOJIHMKO MPOCHEKT MM M3BEIITA]
jour HUje 00jaBJbEH, ONTOBOPHO JHUIIE MOXKE Jla TOAHECE OCTaBKy Ha (DyHK-
IIUjy K0ojy o0aBjba, UMM Ca3Ha 3a MaHy IPOCIIEKTA, a HE MOXE J1a je OTKIOHHU
npe o0jaBipuBama. Ca OBUM HAYMHOM CIIpeYaBarma OJTOBOPHOCTH Tpebaso Ou
W3jeAHAYUTH W3/Bajarbe¢ MICMEHOT MUIUBbEH-a OATOBOPHOT JHIA (HIp. WiaHa
o10opa TUPEKTopa) y KoMe OU ce yKa3allo Ha TpeliKe y MPOCIEeKTy U Hecla-
rame ca UcTUM.* JI[pyru HauuH y crpedyaBamy OATOBOPHOCTH MPUMEHYjE Ce
KaJ je OATOBOPHO JIUIIE CAa3HAJO 32 MaHy IPOCIIEKTA WM M3BEUITaja, HAKOH

3 3aKkoH 0 OONUralMOHUM OfHOCHMA, 4. 206, cT. 3. u 4.

40 Joanosuh, H. (2009). bepzancko iipaso. beorpan: IpaBuu dakynrer YHUBEp3H-
teta 'y beorpany, 484.

'YV nomahem mpaBy, ycBajameMm 3akoHa o TpxkumTy Karnutana 2011. roguHe gepo-
rHpaHa cy KpUBHMYHA JIeja KOja Cy CaHKIIMOHKCAa OATOBOPHA JIMIA Y CIy4ajy MamKaBOCTH
npocrnekra. Hanme, npema 3akony n3 2006. roguHe KOju je ypehuBao TpkumiTe xapruja
O]l BPEIHOCTH OMJIa Cy NpoIMcaHa jABa MoceOHa KpUBHYHA Jeia: 1) eMHcHja XapTuja of
BpPEITHOCTH 00jaBJbHBAEM MambKaBOT TPOCIIEKTA U 2) 00jaB/bHBake MAamkKaBOT M3BEINTA-
ja O eMHTEHTOBOM HOCJIOBamY. JIMIe Koje y MPOCHEKTY, Ka0 U y CBAaKOM JPYroM OOJIMKY
JjaBHOT OIVIallaBama a y BE3W ca eMHCHjOM M TPrOBHHOM XapTHjama OJf BPEJHOCTH 00jaBH
HEHUCTHHHUTE MOJAaTKE O NPaBHOM M (PMHAHCH]CKOM I10JI0XKajy EMHUTCHTA, WIIH HETOBHM I10-
CJIOBHMM MOT'YhHOCTHMA, M pyre HEMCTUHUTE YHHEHHUIIE KOje Cy PEIEeBAHTHE 3a JJOHOLIe-
¢ MHBECTHIIMOHE OJUTyKe, WM He 00jaBH IMOTITyHE MOAATKE O THM YMbeHHIaMa — KazHuhe
ce HOBYAHOM Ka3HOM HWJIM 3aTBOPOM JIO0 TP TOJMHE. YKOJIHMKO CE OBHM JICJIOM H3a30BE IO-
pemehaj Ha peryaucanoM TpxuITy (Oep3m), 3ampeheHa je ka3Ha 3aTBOpa O jeAHE 10 MeT
TOJMHA 3a yYHHHOIA. Bume o ToMe: 3aKoH O TPXKHIITY XapTHja O BPEAHOCTH M APYTUX
(huHAHCHjCKUX MHCTpYMEHaTa, Wi. 248.

2 Josanoswuh, H. (2008). Qunancujcxa wipocuwitia (Bacusbesuh, M., Bacusbesuh, b.,
Mamunuh, /I. yp.). beorpan: Komucuja 3a xaptuje ox Bpennocth, 467.
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o0jaBJpHBama MpocrekTa. Taga Moke 1a CIpedr CBOjy OATOBOPHOCT aKoO jaB-
HOCT MH(OPMUIIE HA aJeKBaTaH HAYUH Ja je MPOCHEKT, OMHOCHO H3BEIITA]
MamKaB U Ja je 00jaBibeH 0e3 HEroBor MpHCTaHka.* YKOJIHUKO je OIroBOPHO
JHIEe Pa3yMHO BEPOBAIO Y UCTHHUTOCT U TAYHOCT MOJAATAKa Y MPOCICKTY U
M3BEITajy, YaK U aKko je OWJIo HEOMTHOT NpONycTa 3a Koje je 3Halo y dacy
o0jaBibHBama, Hehe OUTH OATOBOPHO YKOJNMKO TpEeAy3Me pa3yMHE KOopake Ja
IpeIIKy UCTpaBH U obaBecTu ynarade. Takohe, ogroBopHo nune Hehe ce cMma-
TPaTH OATOBOPHHM YKOJIMKO CE€ IOYy3[aJi0 Y MHILBEHE M CTaB eKcliepTa 3a
KOT'a je OMpaBJaHo BEPOBAJIO a MOCEayje aIeKBaTHy CTPYIHOCT M UCKYCTBO.*

C apyre cTpaHe, YKOIUKO TOPEINMO pelerha Koja ce OIHOCE Ha ONro-
BOPHOCT M3aBaolla JUTHUTATHUX TOKCHA y OJHOCY Ha HM3[aBaollc XapTHja Of
BPEIHOCTH, 3alakaMO J1a 3aKOHOJABAIl HACTOJH Ja TPYKH aJIeKBaTHY MIPaBHY
3aITUTY ylaraynMa y JWTHTAIHYy WMOBHHY. HamMme, 3akoH O IUTHTAIHO]
uMOBHHU TipeaBula 00aBe3y M3aBaola Ja MHTEpEce ylarada CTaBH HCIPE.
COIICTBCHUX, TC Ja MOCIyje MOIITECHO, IPAaBHYHO U MPO(PECHOHATHO, Y CKIaLy
ca HajOOJbUM MHTEpecHMa yiarada. 3akoHOJaBall mpeaBuha 1a CBE MapKeTUH-
IIKe aKTUBHOCTHU KOj€ M3JaBajall Mpeay3Me Mopajy OUTH MCTHHUTE, jaCHE U
HE CMejy ZOBOJHUTH Y 3a0iyly MOTeHIHjanHe HHBecTHTOpe.* M31aBaonu auru-
TaJlHE MUMOBHMHE Cy 00aBe3HH Jla Ipe yCIIOCTaBJbamba MOCIOBHOI OJHOCA ca
KOPUCHHUKOM JUTUTAJIHEC UMOBUHE, OAHOCHO IIPC eMI/ICI/Ije JUTUTAJIHHUX TOKCHA
obaBecTe ynmarade 0 pHU3HIIMMa 00aBJbarka TPAHCAKIMja C AUTHTATHOM HMO-
BHHOM, YKJbYUYjyhH pH3UK O IETMMUYHOT W MOTIYHOT TYONTKA HOBUAHHUX
CpezicTaBa, OMHOCHO Ipyre MMOBHHE, Ka0 W O TOME J1a Ce Ha TPaHCAKIH]je
C JUTUTAIIHOM WMOBHHOM HE NPHMEHY]y MPOIMUCH KojuMa ce ypehyje ocu-
rypame Jero3uTa WM 3alliTUTa WHBECTUTOpPA, KA0 HU IPOIHCH KOjHMa Ce
ypehyje 3amTura KOpucHHKa (UHAHCH]CKUX yciayra.*

3aKOH O MUTHUTAIHO] UMOBUHH CKCIUIMIIUTHO HABOJH J]a OITOBOPHOCT
CHOCH M3[aBajiall U OITOBOPHO JIMIIE HM3[aBaolla, OJHOCHO 3aCTYNHUK H3/a-
Baolla yKOJIMKO OesM Hamup CaApKH MOTpElIHe, HeTauHe WM IOJaTKe KOju
JI0BOZIe y 3a0iyiy, OJHOCHO aKo Cy H30CTaBJbeHe OuTHE unmbenure.”” Ocum

4 Josanosuh, H. (2009). bepsancko ipaso. beorpan: TlpaBuu ¢akynrer YHuBep-
sutera y beorpany, 491. Mapjaucku, B. (2013). JIuua oxroBopHa 3a cajpikaj mpocrekTa.
36opnux padosa Ilpasnoz paxyniteitia y Hoeom Caody, 4, 284.

# Smith, D. (1999). Company law. Butterworth, Heinemann, Oxford, 97.

4 Josanuh, T. (2021). KpunroBaiyre ka0 HOB M3a30B 3alITUTE HOTpomaya. Y: 3a-
witiuitia Koneximuenux unitiepeca iotmpowaua. beorpan: [lpaBHu dakynrer — YHUBEp3UTET
Vauon, 423.

46 3aKOH O JUI'MTAIHOj UMOBHHH, WiI. 15, cT. 2.

47 O mOMeHyTHX JIMIa ce TPakKy Ja Oelli manup 00ABE3HO CalpKH H3jaBy KOjOM
u3jaBbyjy Ja Cy IpeMa HBbHXOBHM Ca3HambHMa I0oJaly y 0eIoM Manupy y CKiIaay ca Ynbe-
HUIIaMa, Ka0 U Jla HUCY U30CTaBJbEHE YMIHEHHIE Koje OM MOoINe Jla yTudy Ha UCTHHHTOCT
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M3/1aBaolla, OJITOBOPHU 33 MamKaBOCT Oejor mamupa Mory Outw: 1) He3aBu-
CHM PEBHM30pH H3/1aBaola (APYIITBO 332 PEBH3Hjy, CAMOCTAIIHA PEBHU30P W/UIIH
oByiantheHu JMIICHIMPaHU PEBU30D), UCKJBYUYHBO Yy Be3W ca MH(popMaIujama
u3 (pUHAHCHjCKUX M3BEIITaja KOjU Cy YKJbY4eHH y Oenu manup, a ooyxBaheHu
Cy BUXOBHM H3BCIITajeM O PEBH3HjH; 2) APYro JHIE KOje MPEey3Me OAro-
BOPHOCT 3a Ta4yHOCT M TIOTIYHOCT WH(popMaIuja y jaeny Oejor mamnupa 3a
KOjH je Tpey3eso OJroBOPHOCT, HCKJbYYHBO Yy BE3W ca THM HH]opMaljama
(amp. pauyHoBoba, agBokar).*® Ha OCHOBY MpPETXOJHO HABEACHOI, 3alaKamo
Jla je JICNOKPYT OJrOBOPHHX JIMIA 32 MamKaBOCT OeNor mamndpa HMCTOBETaH
onpenbama 3aKOHA O TPXKUINTY KallMTala, KOje Ce OTHOCE Ha ONTOBOPHOCT
HE3aBHCHOI PeBU30pa M JPYTOr JIMIA 32 MambKaBy CalpKHUHY mpocrekTa.*

Onrosopuoct Komucuje 3a xapruje on BpeanocTu
32 HCTHHHUTOCT M MOTIYHOCT MOJAAaTaKa CaAPKAHUX Y MPOCHEKTY,
OJTHOCHO 0€eJIOM Manupy

3akOH O TPXKHUINTY KaluTala M3PHYMTO HCKIbY4yje OIrOBOPHOCT
Komucuje 3a xapTuje on BPEIHOCTH 338 UCTHHUTOCT U IEJIOBUTOCT IMOAATaKa
HaBEICHHUX y OWIJIO KOM Jiesly 0JOOpPEHOT MPOCIEKTa, OMHOCHO ckpaheHor mpo-
CTIEKTA 32 jaBHY MOHYy WU YKJbYYCHE y TProBamke Ha PETYIHCAHO TPIKUIITE,
OJIHOCHO MYJITHIIATEPAJIHY TProBauky miatdopmy.’ OBaKkBO pelIeHe CMaTpaMo
caMmo JeIMMUYHO ucrpaBHUM. KoMucHja 3a XxapTuje of BPeIHOCTH HE HCIIHU-
Tyje TAaYHOCT HaBEICHUX T0/IaTaka CaJAp)KaHUX Y MPOCIEKTY, A je UCKIbYUCHE
HBEHE OJITOBOPHOCTH y TOM Jiedy omnpapaano. Mehyrtum, Oynyhn na Komucuja
UCIHTYje MOTIYHOCT TOJaTaka CaAp)KaHUX y MPOCIEKTY, C acleKTa MOCTO-
jama WM HEMOCTOjama TolaTaka Koju ¢y Kao 00aBe3Ha caIp)KHHa MPOCICKTa
Hpe}IBI/IheHI/I 3aKOHOM U IIOA3aKOHCKHWM aKTHMa, UCKIJbYUYCHEC OATOBOPHOCTHU
Komucuje y ToM feny He MOXKE Ce CMaTpard OMpaBIaHUM. Y TOM CIy4ajy,
Tpebano O6u na omrosapa PenyOmuka CpOuja, ycien mnporycrta y 00aBibamby
ciry)xOeHe Ty>KHOCTH JIMIIa Koja Cy 3arnocieHa y KoMmucuju 3a xaptuje o Bpel-
HOCTH, Ydju je ocHuBa4 Pemybnuka Cpouja.’!

1 notmyHocT Oenor nmanmpa. [lopen Tora, 6enm manup obaBe3HO caapku HH(opMmanuje o
M3/1aBaoIly, OJJHOCHO 3aCTYMHHKY M37aBaona. [IpaBHIHHMK O OeloM mamupy W HaKHaIHOM
0erToM mammpy Koju ce OfHOCH Ha AWTHTAlHe TOKeHe, WI. 9, cT. 1. u 2.

48 3aKOH O IMTUTAIHOj UMOBHMHH, Wwi. 21, ¢T. 1. u 2.

4 YnopeauTu ca 3akoHoM o Tpxuity Kanuraia 2021, wi. 45, ct. 1, 1. 6. 1 7.

0 3akoH O TPKHUINTY KamuTana, @wi. 19, ct. 5. VctoBeTHO pereme npeasuleHo je
4. 45, cT. 7. HelaBHO YCBOjeHOT 3aKOHA O TPXKUIUTY KaruTaja.

51 Mapjancku, B. (2013). JIua oaroBopHa 3a cajpikaj nmpocnekra. 360pHuk padosa
IlpasnoZz ghaxynineiia y Hosom Caoy, 4, 289.
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Hu y ymopemHoM 3akOHOTABCTBY HE IIOCTOjU jEAWHCTBEHO pEIICHE
y TUTalky OJATOBOPHOCTU HAIJICKHOT PETYIaTOPHOT OpraHa Ha TPIKHUIITY
kanutana. Ypenda EY o mpocmekTy HUCKIbydyje OATOBOPHOCT HAJICIKHOT
peryiaTopHOr opraHa, mnpensuhajyhu na je MepomaBHO HMCKIbYYHBO HAIlH-
oHanHO TpaBo. IIpema cnoBy Ypenbe, npxxase unanuue EY cy obaBesHe na
IbUXOBE HAIMOHAIHE MPOIMKUCE O MPABHOj OATOBOPHOCTH HAIJICKHOT pery-
JaTOPHOr Tejla MPUMEHYjy CaMO Ha MPOCIEKTE Koje je OJ00PHUII0 HHXOBO
HAJUICKHO Tej0.%? Jakie, muTame mpaBHE OATOBOPHOCTH HAIUICKHOT peryiia-
TOPHOT OpraHa Ha TPXKHIUTY KamuTaja MPeMyIITeHo je ApKaBaMa WIaHHIaMa
Jla ayTOHOMHO ypeljyjy CBOjUM Mporucuma.

VcToBeTHO pemieme Koje Ce OAHOCH Ha HCKIJBYUYCHE ONTOBOPHOCTH
Komucuje 3a xapTuje o BPEOHOCTH 32 UCTHHUTOCT M IOTITYHOCT IMOAaTaKa
HaBEJICHUX y MPOCHEKTY mpuxBalieHO je M y eMHUCHjH JUTHTAIHUX TOKeHa.™
Hamme, Pemybmuka Cpobuja, Komucuja 3a xapTje Of BPEOHOCTH U IPYTH
HAJJISKHU OPTaHU M OPTaHU jaBHE BIACTU HE CHOCE OATOBOPHOCT 3a OMIIO KOjy
CBCHTYaJHY IITETY M I'YOUTKE KOjeé HHBECTUTOPH W/min Tpeha Juiia mperpre y
BE3U Ca yJarameM y JUTHTAHEe TOKEHE KOju ce u3aajy.>*

C TuM y Be3H, 3HauajHO MUTamke 3a cBe Oyayhe mpyskaole yciyra nopesa-
HUX Ca JUTUTATHOM HMOBHHOM THYE CE€ M3[aBama J03B0JIa U BPIICHE HAA30pa
Haj cripoBohemem 3akona. Hanme, 3akon HaBoau na Hapoana 6anka CpOuje u
Komucwuja 3a xaptuje on BpeaHocTH Hehe UMaTH JUCKPENMOHO TPaBO MPHIIHU-
KOM O/ITy4HBama, Beh 1a he m3naBaru 103B0OJIE UCKIBYIHBO YKOJIUKO YTBPIC 1A
Cy UCIIYECHU CBH 3aKOHOM mpenasulern ycimoBnu. CacBUM ONpaBaaHO TOCTa-
BJhAMO THUTAKE KOJMKO je TocTojehn kamap npskaBHe ympaBe oOpa3oBaH U
0CTIOCO0JBEH 32 OJUTYYHMBAKE M CIIPOBOhEeHE HAI30pa Kajia je Mmocped Beoma
OCeTJpUBA 00JACT Kao IITO je eMHCHja IUTHTATHUX TOKCHA.

52 Regulation (EU) 2017/1129 of the European Parliament and of the Council of 14
June 2017 on the prospectus to be published when securities are offered to the public or
admitted to trading on a regulated market, and repealing Directive 2003/71/EC, Official
Journal of the European Union, L 168, 4. 20, ct. 9.

3 O nonoxajy Komucuje 3a xapruje ox Bpensoctd Buupetu: Cosusb, P., Crojko-
puh-3naranosuh, C. (2017). Ynora Komucuje 3a XapTuje o BpeIHOCTH y MOCTYIKY Ha/I30-
pa HaJl NOCJIOBAKEM MHBECTULHOHUX ApywTasa. Y: I[Ipasuuuku oanu — Ipogh. op Crasko
Lapuh — Heszasucnociu iipasocyha, XIV mehynaponun Hayunu ckyn. Hoeu Can: [IpaBHu
(akynreT 3a mpuBpeay u npasocyhe, 351-362.

5% TIpaBuITHHK O GEJIOM MManupy W HaKHAJIHOM OEJIOM Manupy KOju Ce OJHOCH Ha -
TUTAJIHE TOKEHe, 4. 7, CT. 2.
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P. I1. CoBusw, Cruynociiiu u paziuxe y emucuju xapiauja oo..., crp. 196-214.

3AK/bYYAK

3Ha4aj U3BEIITABAKA jABHOCTH O IUIAHUPAHUM M MPEAy3eTHM HHBECTHU-
myjama je HeomxopaH. [IpukprBame mogaraka, OJHOCHO J1aBarhbe HEUCTHHUTHX
U HEMOTIYHHUX IOJaTaka y MPOCHEKTY / OeloM mammpy W HM3BEUITajy, Kao H
HeOIaroBpeMeHo 00jaBJbMBAK-E M3BELITaja HM3AaBaolla XapTHja O BPEAHO-
CTH / BHPTYCTHHUX BaJlyTa MOXXC MMaTH Hecarjie[nBe TOCIEIHIe HE caMo Ha
MPEAMETHY EMHCHjy W TPTOBUHY, Beh U Ha IEIOKYIMHO (PUHAHCH]CKO TPIKHUIITE
jenne 3emibe. Ctora je OWIIO HEOMXOIHO NPABHO YPEAUTH EMHUCH]E XapTHja o
BPEIHOCTH, OJJHOCHO BHPTYEIIHUX BajlyTa OjpehuBameM yciioBa IMOJ Kojuma
EMHUTEHTH H JIpyTa OJrOBOPHA JIUIA OATOBapajy 3a MamkKaBOCT EMHUCH]C.

VYcBajatbeM 3akoHa O JMTUTAIHO] UMoOBHHH, CpOHja ce MO3HIIMOHH-
pana Mel)y ManoOpojHuM aprkaBaMa ca AeTabHUM MPABHUM, aJId U MOPECKUM
OKBHUPOM, KOjU peryjiHiie yrnoTpeOy BHPTYEIHHX BajyTa. TMMe ce Tpacupa
MyT 3a pa3BOj MHOBAIIMja, PUBJIAYCIHE CTPAHOI 3HAMA M KalUTala, MTO Ou
HEMHHOBHO Tpebajo Ja AONpUHECE MajbeM Pa3BOjy WHAYCTPHUje TUTHUTAIHE
nmoBuHe. C 003upoM Ha TO J1a je Ap:KaBa yBHaeda MOTYhHOCTH Koje TOHOCH
eMHCHja ¥ TPrOBHHA BHUPTYCITHHX BalyTa, CBa je NPHUIMKA Na CE pa3BHje
(DUHAHCH]CKO TPXKHINTE TUTHTAIHE WMOBHHE, TC Ja Ce THME HAJOMECTH ja3
KOjU TIpaTH TPXKUIITE KanuTaia nociaenmwux 30 ronnna. HapasHo, octaje na ce
BUH 10 Koje Mepe he HaIe)KHH OpraHu OUTH y CTamy Ja ca mocrojehum tex-
HUYKHUM, aJld U KaJpPOBCKUM PECypCHMa UCIIpaTe NMpUMEHY 3aKoHa y MPaKCH,
HApOYHUTO MMajyhul Y BUIY JNCHEHTPATH30BAHOCT OJIOKYEjH TEXHOJIOTH]E.
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ABSTRACT: The evolution of the financial market has given
rise to new instruments of trade — digital assets. Considering the di-
versity and inhomogeneity of digital assets, the author analysed the
legal position of digital tokens compared to that of securities, in-
cluding their resembling features. Therefore, in the first part of the
paper, the author analyses the issuance of digital assets. The cen-
tral part of the paper is dedicated to a critical review and analysis
of the issuer’s legal responsibility for a faulty or deficient prospec-
tus, that is, a white paper, with particular reference to the network
of (passively) responsible individuals. Hence, this research aims to
highlight the similarities and differences accompanying the issuance
of securities and digital assets (tokens). Finally, using the normative
and comparative method, the author concludes that despite the many
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advantages of legalizing the issuance and secondary trading of digi-
tal assets, the issuance of digital tokens is accompanied by risks and
certain inequalities compared to the issuance of securities.

Keywords: issuer’s responsibility, securities, issuance of
securities, prospectus, digital assets, digital tokens, initial coin of-
fering, white paper

INITIAL CONSIDERATIONS

The history of the financial market, stock, and over-the-counter busi-
ness testifies to numerous frauds, embezzlements, and speculations, the main
participants of which were, among others, the issuers of securities. The rapid
development of technologies has given birth to new financial instruments,
such as digital assets (digital currencies, cryptocurrencies). The functioning of
the digital (virtual) currency market raises a number of legal questions about
the potential risks of their use. These risks primarily arise from the specific
technological infrastructure on which digital currencies are based. On the one
hand, regulatory bodies are expected to monitor the development of the finan-
cial market without hindering financial innovation. However, they are also
expected to take the interests of public order into account, i.e., the preservation
of financial stability and, above all, protection against financial fraud (such
as preventing money laundering and terrorist financing), as well as to protect
unknowledgeable investors. In this regard, the question often raised before the
regulatory authorities refers to the possibility of applying existing regulations
(primarily, regulations that regulate the capital market) to various emerging
forms of digital assets.

The Republic of Serbia adopted the Law on Digital Assets on December
29, 2020, thus joining the ranks of the few countries regulating the issuance
and circulation of virtual currencies at the legislative level.! This paper will
analyse the legal position of digital tokens, bearing in mind the diversity and
inhomogeneity of digital assets and currencies (security tokens). Digital tokens
are similar to serial securities in the sense that they provide their holders with
certain rights and obligations. Since the initial public offering of virtual curren-
cies, i.e., digital tokens, is used to finance the development of newly founded
companies and start-ups, the question of applying regulations on the protection
of investors and the capital market also arises. In this regard, the decisions of
the newly adopted Law on Digital Assets de lege lata and de lege ferenda are

! Law on Digital Assets, Official Gazette of the RS, no. 153/2020.
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linked to the decisions of the Law on the Capital Market regarding the respon-
sibility of the issuer for the issuance of financial instruments, with the aim
of providing protection to unknowledgeable investors. The subject matter of
this research is limited to identifying responsible persons (passive identifica-
tion), as well as the conditions under which they could be held responsible for
reporting to the public and the publication and content of the prospectus, i.e.,
white paper in the issuance of virtual currencies. In this context, the paper will
analyse the responsibility of the issuer for the publication of the prospectus,
that is, the issuer of the white paper in the issuance of digital tokens in par-
allel, explicitly pointing out the need for a clear delimitation of the issuer’s
responsibility according to the Law on the Capital Market and the Law on
Digital Assets.

THE ISSUANCE OF DIGITAL (VIRTUAL) CURRENCIES

The functioning of the virtual currency market (digital assets, digital
currencies), which has been in its infancy in recent years, raises a series of
legal questions about the risks of their use, primarily arising from the techno-
logical infrastructure on which they are based. The risks associated with the
use of digital currencies have not yet been covered by a standardized legal
and regulatory framework, although, at the global level, there are initiatives
primarily aimed at preventing the abuse of virtual currencies for money laun-
dering and terrorist financing purposes.? As part of the EU’s Digital Finance
Strategy (DFS), the Markets in Crypto-Assets Regulation (MiCA) has been
proposed, which is currently in the first reading stage in the Council. The
Republic of Serbia is one of the few countries that has regulated the use of vir-
tual currencies at the legislative level, with the adoption of the Law on Digital
Assets in 2020.

The Law on Digital Assets (hereinafter: LoDA) defines virtual cur-
rency, i.e., digital asset, as a digital representation of value that can be digitally
bought, sold, exchanged, or transferred and used as a medium of exchange or
for investment purposes. It also states that digital assets shall not include a
digital representation of currencies that are a legal form of payment and other
financial assets governed by other laws unless.®> LoDA makes a distinction
between two types of digital assets - virtual currencies (cryptocurrencies) and

2 Jovani¢, T. (2021). Kriptovalute kao nov izazov zastite potrosaca. In: Zastita kolek-
tivnih interesa potrosaca. Belgrade: Union University Faculty of Law, 396.
* Law on Digital Assets, Art. 2, paragraph 1, item 1.1.
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digital tokens.* Based on its legal definition, it appears that a digital asset is an
asset/property/good on which a particular person has the right of ownership, is
digitally recorded (in a digital database, such as Distributed Ledger Technol-
ogy - DLT or any other technology that can serve this purpose), has a certain
value, can be digitally bought, sold, exchanged or transferred, and the purpose
of its use is for exchange or for investment purposes.’ Therefore, LoDA explic-
itly states that digital assets are not used for payment, i.e., that cryptocurrency
is not money but a transaction in which cryptocurrency is provided for a ser-
vice or a good is considered an exchange. De facto, this activity is a payment,
but de jure, it is not. The concept of exchange was used to satisfy the National
Bank of Serbia’s stance that cryptocurrencies are not money, which further
affected the legal position, as well as the tax treatment of cryptocurrencies.®

On the other hand, issuing digital tokens is a way for business entities
to get fresh capital, i.e., funds for the realization of their business plans and
strategies, through the Initial Coin Offering (ICO). Crowdfunding, i.e., mining,
an innovative and powerful way of raising fresh capital for newly founded
companies from a comparative point of view, is probably the biggest benefit of
the Law on Digital Assets for Serbian start-up companies.

The issuer of digital assets can be a domestic or foreign natural and/
or legal person or entrepreneur. The issuance of virtual currencies (crypto-
currency) is under the jurisdiction of the National Bank of Serbia, while the
Securities Commission is entrusted with the jurisdiction over the issuance
of digital tokens. If a digital asset contains features of virtual currencies and
digital tokens, it falls under the jurisdiction of both institutions.” The law gov-
erning the capital market will be applied to the issuance of digital assets with
all the features of a financial instrument and to the secondary trading and the
provision of services connected with such digital assets. As an exception to
this rule, the law governing the capital market shall not apply to the issuing

4 The Law defines virtual currency as a type of digital assets that is not issued or
guaranteed by a central bank or public authority, that is not necessarily attached to a legal
tender and that does not have the legal status of money or a currency, but that is accept-
ed by natural or legal persons as a means of exchange and that can be bought, sold, ex-
changed, transferred, and stored electronically. On the other hand, a digital token is defined
as a type of digital assets and means any intangible property representing, in digital form,
one or more property rights, which might include the right of a digital token user to specific
services. Law on Digital Assets, Art. 2, items 2 and 3.

5 Sovilj, R. (2021). Legal Aspects of Digital Asset Market in the Republic of Serbia.
In: Regional Law Review. Belgrade: Institute of Comparative Law, 301.

6 Motika, Z. (2021). ICO u Srbiji — Izdavanje digitalne imovine po Zakonu o digi-
talnoj imovini. Available at: https://lawlife.rs/index.php/pravo/178-ico-u-srbiji-izdavanje-
digitalneimovine-po-zakonu-o-digitalnoj-imovini (Accessed on 10. 12. 2021).

7 Law on Digital Assets, Art. 10.
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of digital assets that have all the features of a financial instrument, nor to the
secondary trading and the provision of services connected with such digital
assets if all of the following conditions are met: 1) digital assets have no char-
acteristics of shares; 2) digital assets are not fungible with shares; and 3) the
total value of digital assets issued by a single issuer during a period of 12
months does not exceed EUR 3,000,000 in the dinar equivalent at the official
middle exchange rate of the dinar against the euro determined by the National
Bank of Serbia on the day of the issue, i.e., during the primary sale.® There-
fore, issuers who decide to issue digital assets that cumulatively meet all three
aforementioned requirements can implement the issuance under a significantly
simplified procedure, meeting only the requirements of the Law on Digital
Assets as lex specialis, without the obligation to comply with the significantly
stricter rules of the Law on the Capital Market both formally, and in terms of
content capital. This reflects the advantage of the issuance and secondary trade
of digital assets compared to the previous solutions of the Law on the Capital
Market, from the point of view of entrepreneurs and start-up companies, since
their access to funds is facilitated.

According to the proposal for a Regulation on Markets in Crypto-assets,
the issuer of virtual currencies can only be a legal entity that offers any type
of virtual currency to the public or requests the receipt of virtual currency on a
virtual currency trading platform. This unequivocally implies that the issuer is
not necessarily the creator or creator of the virtual currency itself. Therefore,
issuers are economic entities that issue virtual currencies or provide different
services related to different virtual currencies.” The issuance of virtual curren-
cies can take place in the form of a public offer made through the publication
of a white paper or trading on crypto-assets trading platforms. The proposal
for the Regulation requires that the issuers of virtual currencies must be
exclusively legal entities, which are obliged to draft a white paper, notify the
competent authorities, and publish it.'°

8 Law on Digital Assets, Art. 7, items 1 and 2.

® Horvath, A. (2021). Protection of Consumers provided in the Proposal for a Reg-
ulation of Markets in Crypto-assets. In: Zastita kolektivnih interesa potrosaca. Belgrade:
Union University Faculty of Law, 435.

10 There are exceptions to this rule, referring to situations where publishing a white
paper is not necessary and it does not apply: 1) the crypto-assets are offered for free; 2) the
crypto-assets are automatically created through mining as a reward for the maintenance of
the DLT or the validation of transactions; 3) the crypto-assets are unique and not fungible
with other crypto-assets; 4) the crypto-assets are offered to fewer than 150 natural or legal
persons per Member State where such persons are acting on their own account; 5) over a
period of 12 months, the total consideration of an offer to the public of crypto-assets in the
Union does not exceed EUR 1, 000,000, or the equivalent amount in another currency or in
crypto-assets; 6) the offer to the public of the crypto-assets is solely addressed to qualified
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RESPONSIBILITY OF THE ISSUER FOR THE ACCURACY AND
COMPLETENESS OF INFORMATION IN THE ISSUANCE OF
SECURITIES AND VIRTUAL CURRENCIES (DIGITAL ASSETS)

Prospectus vs. white paper

The procedure of public issuance of securities presupposes a series of
legal actions by which the issuer highlights the offer and sells securities to
investors. One of the key stages in the procedure is certainly the publication
of the prospectus. As a written document, a prospectus contains detailed infor-
mation about a particular public issuance (which investors can reasonably
expect), concerning the issuer and the securities to be offered to the public
for sale.!" In this regard, the prospectus shall contain all information which,
according to the particular nature of the issuer and of the securities offered to
the public or admitted to trading on a regulated market or MTF, is necessary
to enable investors to make an informed assessment of the assets and liabili-
ties, financial position, profit and losses, and prospects of the issuer and of any
guarantor, and of the rights attaching to such securities.!> The primary role of
the prospectus is protective, given that its main goal is to protect the interests
of potential investors. Establishing the obligation to publish it in the case of a
public offer of securities seeks to alleviate the information asymmetry between
the issuer, on the one hand, and the investors and the general public, on the
other hand, prior to the implementation of the transaction.'

The issuer must not abuse its position by inconspicuously displaying
unfavourable data and emphasizing favourable data in the prospectus to create
a false impression among investors about any fact related to the issue signifi-
cant for evaluating the level of profitability and risk of the purchase of the
offered securities. If the investor suffers damage as a result of an incorrect,
incomplete, or “embellished” prospectus (e.g., after the issuance, the price of
the issued securities falls when the flaw in the prospectus is discovered), the
question of responsibility of the issuer and its helpers in the issuance arises.'*

investors and the crypto-assets can only be held by such qualified investors. Proposal for a
Regulation of the European Parliament and of the Council on Markets in Crypto-assets, and
amending Directive (EU) 2019/1937. Art. 4 (2).

1 Jovanovié¢, N. (2000). Obaveznost javne ponude za prodaju vrednosnih papira u
medunarodnom, uporednom i domacem pravu. Pravo i privreda, 5-8, 438.

12 Law on the Capital Market, Official Gazette of RS, No. 31/2011, 112/2015,
108/2016 and 9/2020, Art. 15, para. 1.

13 Marjanski, V. (2010). Nedostaci prospekta. Pravo i privreda, 4—6, 304.

14 Jovanovi¢, N. (2009). Berzansko pravo. Belgrade: Faculty of Law, University of
Belgrade, 470.
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As with the prospectus, the obligation to publish a white paper on virtual
currencies/crypto-assets is a means of consumer protection, i.e., of investors.
Namely, the role of drafting and publishing the white paper in the issuance of
virtual currencies is identical to the role of the prospectus in connection with
the issuance of securities. They are both meant to present a large amount of
information about the crypto-asset issued in a fair, clear, and non-misleading
way, including the potential dangers and risks in relation to the crypto-assets,
and even about the issuer.'

The Proposal for a Regulation on Cryptocurrency Markets states that the
crypto-asset white paper should contain the following information: a detailed
description of the issuer and a presentation of the main participants involved
in the project’s design and development; a detailed description of the issu-
er’s project, the type of crypto-asset that will be offered to the public or for
which admission to trading is sought, and the reasons why it will be offered
or why admission to trading is sought; a detailed description of the character-
istics of the public offer, the number of crypto-assets that will be issued or for
which admission to trading is sought, the issue price of the crypto-assets and
the subscription terms and conditions; a detailed description of the rights and
obligations attached to the crypto-assets and the procedures and conditions for
exercising those rights; information on the underlying technology and stand-
ards applied by the issuer of the crypto-assets allowing for the holding, storing
and transfer of those crypto-assets; a detailed description of the risks relating
to the issuer of the crypto-assets, the crypto-assets, the offer to the public of
the crypto-asset and the implementation of the project financed by the issuance
of the offered crypto-assets.!®

However, the Law on Digital Assets states that issuing digital assets in
the Republic of Serbia is allowed, regardless of whether the relevant white
paper has been produced and/or approved.!” Since LoDA does not establish an
obligation to issue a white paper, it is left as an option for issuers.'® It is worth

15 Horvath, A. (2021). Protection of Consumers provided in the Proposal for a Reg-
ulation of Markets in Crypto-assets. In: Zastita kolektivnih interesa potrosaca. Belgrade:
Union University Faculty of Law, 441.

16 Proposal for a Regulation of the European Parliament and of the Council on Mar-
kets in Crypto-assets, and amending Directive (EU) 2019/1937. Art. 5 (1).

17 Law on Digital Assets, Art. 16, para. 2.

18 Using the legal possibility, the publisher Vladimir Pavicevié, a broker from Ja-
godina, announced an initial offer for the purchase of 7,700,000 individual units of the
“Lazar” digital currency. The National Bank of Serbia responded with an urgent announce-
ment that it did not issue any approval for the white paper that is normally published during
the issuance of virtual currencies, emphasizing that an announcement against provisions of
the Law on Digital Assets prescribes a monetary fine of up to 5,000,000 dinars. Upon the
announcement of the NBS, the issuer stated that there is no place for sanctions, referring
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noting that the Law on Digital Assets is significantly more liberal regarding the
obligation to publish a white paper in comparison to the Law on the Capital
Market, which specifies and lists the conditions under which the issuer is not
required to create and publish a prospectus on the issuance of securities, espe-
cially regarding the level of risk and uncertainty that accompanies the issuance
of digital tokens.!” Taking into account the risk of partial or complete loss of
invested funds as well as the fact that the rules governing deposit insurance are
not applied to investing in digital tokens, regulations on investor protection
(governing the protection of users of financial services) remain a questionable
solution provided by the Law on Digital Assets on the optional creation and
publication of a white paper. As there is no legal obligation to publish a white
paper, the question of the situations in which the issuer will decide to prepare
and publish a white paper remains open.

The Law on Digital Assets defines a white paper as a document published
at the issuance of digital assets, containing information on the issuer of digital
assets® and the initial offering that allows investors to make an informed deci-
sion related to investing in digital assets and understand the risks associated
with the initial offering and the digital assets being offered. The white paper
must also contain a warning about the risks typical for the purchase of / invest-
ment in digital assets, which are the subject of the initial offering.?! If digital
tokens are issued to finance the issuer, that is, a specific project of the issuer,
the white paper must contain details on the planned use of the collected funds.

to Article 17 (para. 2, item 4) of LoDA, which allows advertising of the initial offer of
digital assets for which no white paper has been approved if the value of the digital assets
is less than 100,000 euros, which, in this case, was fulfilled, since the value of the Lazar
digital property was 64,245 euros. In this example, we can see that the legal provision on
the optional publication of the white paper leads to potential abuses on the market, but
also to the discretionary decision-making of the competent supervisory authorities. More
about this topic is available at: https://www.ekapija.com/news/3337442/izdavalac-domace-
kriptovalute-lazar-tvrdi-da-je-sve-po-zakonu-planira-izdavanje, (Accessed on 23.12.2021).

1 For more information, see: Law on the Capital Market, Art. 12.

20 If the issuer of digital assets is a legal entity, the white paper must contain the
following information about the issuer: 1) business name of the issuer; 2) address of the
issuer's headquarters; 3) legal form of the organization of the issuer; 4) personal identifica-
tion number of the issuer; 5) name of the appropriate register of business entities where
the issuer is registered; 6) telephone number and e-mail address of the issuer; 7) date of
establishment and registration of the issuer’s organization; 8) if the issuer is part of a group,
information about the group and the position of the issuer within that group; 9) data on re-
lated parties of the issuer. If the issuer is a natural person, the white paper must contain the
issuer’s name and surname, ID number, if the issuer is a citizen of the Republic of Serbia,
and the passport number and the country of issuance of the passport if the issuer is a for-
eigner, as well as the issuer’s e-mail address. Rulebook on the White Paper and Subsequent
White Papers Related to Digital Tokens, Official Gazette of the RS, No. 69/2021, Art. 3.

2l Law on Digital Assets, Art. 20.
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On the other hand, if digital tokens are issued with a purpose other than financ-
ing a specific issuer’s project, it is necessary to state this in the white paper
with a suitable explanation of the reason for issuing digital tokens.?

The initial offering of digital assets for which no white paper has been
approved may not be advertised in the Republic of Serbia except under the act
of the supervisory authority. As an exception to this rule, the issuer may adver-
tise an initial offering of digital tokens for which a white paper has not been
approved in the following cases: 1) the initial offering is addressed to fewer
than 20 natural and/or legal persons; 2) the total number of digital tokens to
be issued does not exceed 20; 3) the initial offering addressed to buyers/inves-
tors buying/investing in digital assets is no less than EUR 50,000 in the dinar
equivalent at the official middle exchange rate of the dinar against the euro
determined by the National Bank of Serbia on the date of purchase/invest-
ment, per buyer/investor; 4) the total value of digital assets issued by a single
issuer during a period of 12 months does not exceed EUR 100,000 in the dinar
equivalent at the official middle exchange rate of the dinar against the euro
determined by the National Bank of Serbia.?

The Law on Digital Assets leaves the possibility for the competent
authority (the Securities Commission) to reject the request of the issuer of dig-
ital assets to publish the white paper for reasons stated in the Law on Digital
Assets (e.g., issuer’s bankruptcy, liquidation, white paper content is mislead-
ing or incorrect, etc.), or additional reasons the competent authorities may
determine by by-laws. So, this represents an opportunity for the issuers of by-
laws to follow their attitudes toward digital assets and introduce additional
restrictions.?

2 Tt is necessary to incorporate additional information about the rights and obliga-
tions arising from issuing digital tokens in the white paper: 1) a detailed description of
the rights and obligations that the holder of the digital token has towards the issuer, i.e.,
towards a third party (if such rights exist), and at least a description of the obligations of
the issuer of the digital tokens; 2) the possibility of managing the digital tokens, with a
description of all restrictions within the right to manage the tokens, 3) a description of the
planned method of trading on the secondary market; 4) a plan on joining the existing plat-
forms for trading digital tokens, i.e., a plan for forming a new platform for trading digital
tokens (if it exists); 5) the number of digital tokens offered, that is, the method of determin-
ing the number of digital tokens offered; 6) type, i.e., properties of digital tokens, including
information on whether digital tokens are exchanged for other digital assets and/or money,
as well as whether digital tokens have all or some of the features of financial instruments,
and if they do, an indication of what those instruments are. Rulebook on the White Paper
and Subsequent White Papers Related to Digital Tokens, Arts. 4 and 5.

# Law on Digital Assets, Art. 17.

2 Motika, Z. (2021). ICO u Srbiji — Izdavanje digitalne imovine po Zakonu o digi-
talnoj imovini. Available at: https://lawlife.rs/index.php/pravo/178-ico-u-srbiji-izdavanje-
digitalneimovine-po-zakonu-o-digitalnoj-imovini (Accessed on 10. 12. 2021).
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The Law on Digital Assets stipulates that publishing a white paper that
has not been approved in accordance with this Law is allowed only if it is
clearly indicated that the relevant white paper has not been approved during
publishing and the initial offering of digital assets.”> The issuer of digital
tokens (or any third party) for whose initial offering a white paper has not been
approved may not advertise the initial offering in print and electronic media,
on open platforms and surfaces, or via the Internet.?® Hence, when the pub-
lication of a white paper is not approved by the supervisory authority or not
requested, and even when a white paper is not written, the issuance of digital
assets is not prohibited. However, advertising them is prohibited under such
circumstances.”’

Bearing in mind the provisions of the Law on Digital Assets that refer
to the approval of the white paper and advertising, we believe that the white
paper should, in principle, exist not only for the sake of compliance with the
rules of the Law on the Capital Market relating to the content of the prospec-
tus but above all, for presenting credibility to potential investors. This would
send the message that there is a professional team with a competitive prod-
uct in which significant time and effort have been invested behind the initial
offering of digital tokens. Apart from the arguments above, if we assume that
digital tokens are similar to serial securities, we can see that the issuer of digi-
tal tokens is in a privileged position compared to the issuer of securities, since
there is no legal obligation to publish a white paper. This is another reason
why introducing mandatory publication of the white paper is necessary — to
enable and provide equality for all market participants.

PERSONS RESPONSIBLE FOR THE LACK OF ACCURACY,
COMPLETENESS OR CLARITY OF THE PROSPECTUS
OR WHITE PAPER

The legal responsibility for the content of the prospectus or the white
paper arises if its content is deficient - misleading or incomplete. The con-
tent of the prospectus, that is, the white paper, is considered deficient/defective
when it does not comply with the regulations on its completeness, accuracy,

2 Law on Digital Assets, Art. 17, item 3.

26 Regulation (Rulebook) on Advertising Initial Offerings of Digital Tokens for
which no White Paper or Subsequent White Paper has been approved, Official Gazette of
the RS, No. 69/2021, Arts. 3-7.

27 Sovilj, R. (2021). Legal Aspects of Digital Asset Market in the Republic of Serbia.
In: Regional Law Review. Belgrade: Institute of Comparative Law, 305.
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and clarity. Depending on the nature of the defect, the prospectus may be
incomplete, inaccurate, misleading, or falsified (“embellished”, “deceptive”).?
The issue of legal responsibility, that is, liability for the content of a pro-
spectus, is complex. It includes several legal issues, such as: inaccuracy and
incompleteness of the prospectus; the issue of causality (causal relationship
between the flawed content of the prospectus and the resulting damage); the
issue of the burden of proof; identification of persons who may be responsible
for the content of the prospectus (passive identification) and the nature and
principles of their responsibility; the question of the influence of the degree of
guilt of their liability (if they are held accountable according to the principle
of subjective responsibility); the persons who can submit a claim for compen-
sation (actively legitimized persons); as well as the question of the extent of
compensation and the statute of limitations of compensation claims.?

Firstly, it is necessary to determine the person responsible for the
deficient content of a prospectus. Both in domestic law and in comparative
legislation, the issuer is assumed to be the person responsible for the content
of a prospectus.®® Such a solution is logical, considering that the issuer actually
“produces” the information contained in the prospectus. As a rule, the issuer is
the addressee of the obligation to publish a prospectus, whether it is a prospec-
tus published during a public offering of securities, or a prospectus published
when securities and other financial instruments are listed on a regulated market
(stock exchange), i.e., a multilateral trading platform.’!

The Law on the Capital Market from 2011 foresees possible liability for
the content of the prospectus concerning a wide range of persons while gener-
ally not providing the conditions under which those persons are responsible
for the content of the prospectus. When the prospectus or abbreviated prospec-
tus contains false, inaccurate, or misleading information, i.e., if essential facts
are omitted, the responsibility lies with: 1) The issuer, director, and members
of the management board of the issuer, unless a member of the management

28 Marjanski, V. (2010). Nedostaci prospekta. Pravo i privreda, 46, 311.

% Marjanski, V. (2013). Lica odgovorna za sadrzaj prospekta. Collected Papers of
the Faculty of Law in Novi Sad, 4, p. 276.

3 The law defines the issuer of securities as any local or foreign legal entity gov-
erned by private or public law, which issues or proposes the issuance of financial instru-
ments (securities), and in the case of depository receipts, the issuer is considered to be the
person who issues the securities represented by those depository receipts. The issuer is con-
sidered a public company provided it meets at least one of the following requirements: 1) it
has successfully executed a public offering of securities in accordance with the prospectus
whose publication has been approved by the Commission; 2) its securities are admitted to
trading on a regulated market, MTF or OTF in the Republic. Law on the Capital Market,
Official Gazette of the RS, No. 129/2021, Art. 2, item 1, points 99 and 100.

31 Marjanski, V. (2013). Op. cit., 277.
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board has specifically voted against the authorization of the public offering;*? 2)
Any person making an offer (offeror), and who is not an issuer; 3) Any guaran-
tor of the securities;*® 4) Any investment firm providing underwriting services
(market maker) or serving as an agent in connection with the public offer-
ing; 5) The issuer’s independent auditors, but only with respect to the financial
statements included in or accompanying the prospectus, covered by their audit
report, and 6) Any other person upon whose authority or expertise a statement
is included in the prospectus that has assumed responsibility for the adequacy
and accuracy of such a statement (e.g., an accountant, a lawyer).** Based on the
letter of the law, we conclude that the issuer, as well as the other listed per-
sons, are objectively responsible for any damage suffered by the investors due
to any kind of deficiency of the prospectus.*® The aforementioned provision of
the Law unequivocally implies that the issuer is objectively liable for damage
to investors even if they were not aware of the flaw or deficiency in the pro-
spectus. The issuer, thus, cannot dispute liability by claiming not to be at fault
since it is not a condition for the occurrence of the liability.

32 The recently adopted Law on the Capital Market makes a clear distinction that the
person responsible for the content of the prospectus can be the director or members of the
board of directors of a company with unicameral management or members of the super-
visory board, executive directors, or members of the executive board of a company with
bicameral management or members of the administrative and executive boards of banks,
unless one of these persons voted against the public offer and/or inclusion in trading on
the organized market. Law on the Capital Market, 2021, Art. 45, item 1, pt. 2. The newly
adopted Law eliminated the omission made in the Law on the Capital Market from 2011,
which provided for the responsibility of the members of the board of directors, which is
in contradiction with the Corporate (Company) Law, which was adopted at the same time.
Namely, the Company Law states that companies do not have a board of directors, but in
the case of bicameral management, in addition to the assembly and one or more directors,
they have a supervisory board. This is why the aforementioned provision on management
members' responsibility for the prospectus's deficiency remained inapplicable in practice.
Company Law, Official Gazette of the RS, No. 36/2011, 99/2011, 83/2014 — other law,
5/2015, 44/2018, 95/2018, 91/2019 and 109/2021, Art. 198.

33 Interestingly, the legislator predicted the guarantor's liability for the poor content
of the prospectus in the issuance of securities without defining who the guarantor is. A
guarantor is a person who provides some type of security (personal or real) to fulfil the
obligations arising from bond-law securities issued by the issuer through a public offering.

3% Law on the Capital Market 2011, Art. 19, item 1, pts. 1-6. Compare with: Law on
the Capital Market 2021, Art. 45, item 1, pts. 1-7.

3% Jovanovi¢, N. (2011). Novi zakonodavni ,,mucéak* Srbije u MiFID okruzenju. In:
Uskladivanje poslovnog prava Srbije sa pravom Evropske unije (ed. Vuk Radovi¢). Bel-
grade: Faculty of Law, University of Belgrade, 271.

36 At this point, it should be mentioned the provision of the former Law on the Secu-
rities Market, which provided that only the issuer and their sponsor are objectively liable to
the investors for the damage they suffer as a result of the flawed content of the prospectus,
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When it comes to the responsibility of other persons (e.g., the bidder who
is not the issuer, directors and members of the board of directors of the issuer,?’
issuance guarantor, sponsor or agent of the issuance related to the public offer-
ing of securities), the Law on the Capital Market does not contain an explicit
norm on their joint liability with the issuer. However, in the absence of a special
provision of the Law regarding this matter, the general rules of the Law on
Contracts and Torts on the liability for loss or injury of several persons for the
same damage may be applied. Namely, for damage (loss or injury) caused by
several persons, all participants are held jointly liable.*® Joint liability for loss
shall also apply to the persons causing damage if they acted independently from
one another, should their share in the damage caused be impossible to deter-
mine. Should there be no doubt that damage is caused by two or more persons
who are in some way interconnected, and should it be impossible to establish
who is liable for damage, such persons shall be liable jointly and severally.*

The issuer may be financially and criminally liable to investors. How-
ever, sanctioning the issuer and its helpers in the issuance based on general
criminal offenses proved to be ineffective in practice. Prevalent crimes such
as fraud, evasion, and embezzlement are based on the perpetrator’s guilt and,
most often, on his intent.** Since legal entities usually participate in securi-
ties trading, proving guilt is challenging. For this reason, stock market laws
foresees special criminal acts, the perpetrators of which are objectively held

while on the other hand, other persons who participated in the preparation of the prospec-
tus (members of the issuer's management team, auditor, accountant, lawyer, etc.) answer
subjectively, whereby their conscientiousness is assumed (that they knew, or should have
known due to the nature of the work they perform, that the information stated in the pro-
spectus is incorrect or incomplete). Law on the Securities Market and Other Financial In-
struments, Official Gazette of the RS, No. 47/2006, Art. 27, item 7.

37 In comparative law, there are joint and several liabilities of the members of the
management board of the issuer for damage caused to investors due to the shortcomings of
the prospectus if two conditions are cumulatively met: that they participated in the prepa-
ration of the prospectus and were negligent, i.e., that they knew, or due to the nature of
the work they perform, they should have known that the information in the prospectus is
incomplete or untrue. The law of Great Britain stipulates that all persons who held the po-
sition of director at the time of publication of the prospectus are liable. The responsibility
derives from their position, regardless of whether or not they participated in the preparation
of the prospectus. Davies, P. (2003). Gower and Davies’ The Principles of Modern Com-
pany Law, Seventh edition. London: Sweet & Maxwell, 674.

3 The Law of Contracts and Torts (Law on Obligations), Official Gazette of SFRY,
No. 29/78, 39/85, 45/89 — decision of the Constitutional Court of Yugoslavia and 57/89,
Official Gazette of SRY, No. 31/93, Official Gazette of Serbia and Montenegro, No. 1/2003
— Constitutional Charter, Official Gazette of RS, No. 18/2020, Art. 206, item 1.

3 The Law of Contract and Torts (Law on Obligations), Art. 206, items 3 and 4.

4 Jovanovi¢, N. (2009). Berzansko pravo. Belgrade: Faculty of Law, University of
Belgrade, 484.
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responsible as soon as they have committed the act, regardless of their psy-
chological attitude towards the act and its consequences. This provides better
protection for investors because stricter sanctions deter professionals from
market abuse and misconduct. However, the domestic stock exchange law
does not regulate criminal acts that would sanction the persons responsible for
the flaws in the prospectus.*!

The responsible person, who is not the issuer, can prevent their respon-
sibility in two ways. First, suppose the prospectus or report has not yet been
published. In that case, the responsible person can resign as they learn about
the defect in the prospectus that they cannot remove before publication. This
method of preventing liability should be equated with the issuance of a written
opinion of the responsible person (e.g., a member of the board of directors) in
which the errors in the prospectus and disagreement with it would be pointed
out.*? Another way to prevent liability can be applied if the responsible person
finds out about the flaw in the prospectus or report after publication. In that
case, the responsible person can prevent liability by adequately informing the
public that the prospectus or the report is flawed and published without their
consent.* Suppose the responsible person reasonably believed in the truth and
accuracy of the information in the prospectus and report, even if there was an
immaterial omission he was aware of at the time of publication. In that case,
they will not be liable if they take reasonable steps to correct the error and
inform investors. Also, the responsible person will not be held responsible if
they relied on the opinion of an expert whom they justifiably believed to have
adequate expertise and experience.*

4 In domestic law, with the adoption of the Law on the Capital Market in 2011, the
criminal offenses sanctioned by the responsible persons in the event of a flawed prospectus
were derogated. Namely, according to the Law from 2006 regulating the securities market,
two specific criminal offenses were established: 1) issuing of securities by publishing a de-
fective prospectus and 2) publication of a defective report on the issuer's operations. A per-
son who, in the prospectus, as well as in any other form of public advertising in connection
with the issuance and trading of securities, publishes false information about the issuer's
legal and financial position, its business opportunities, or other false facts relevant to mak-
ing an informed investment decision, or does not publish complete information about those
facts will be punished by a fine or imprisonment for up to three years. If this part causes a
disturbance in the regulated market (stock exchange), the perpetrator is liable to a prison
sentence of one to five years. More on this subject available at: Law on the Securities Mar-
ket and Other Financial Instruments, Art. 248.

4 Jovanovi¢, N. (2008). Finansijska trzista (eds. Vasiljevi¢, M., Vasiljevi¢, B., De-
jan Malini¢, D.). Belgrade: Securities Commission, 467.

4 Jovanovié¢, N. (2009). Berzansko pravo. Belgrade: Faculty of Law, University of
Belgrade, 491. Marjanski, V. (2013), Lica odgovorna za sadrzaj prospekta. Collected Pa-
pers of the Faculty of Law in Novi Sad, 4, 284.

4 Smith, D. (1999). Company law. Butterworth, Heinemann, Oxford, 97.
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On the other hand, if we compare the solutions related to the responsibil-
ity of issuers of digital tokens in relation to issuers of securities, we notice that
the legislator strives to provide adequate legal protection to investors in digi-
tal assets. Namely, the Law on Digital Assets prescribes the obligation of the
issuer to put the interests of investors before their own and operate honestly,
fairly, and professionally in accordance with the best interests of the investors.
The legislator prescribes that all marketing activities undertaken by the issuer
must be accurate, clearly stated, and not mislead potential investors.* Before
establishing a business relationship with a digital asset user or performing a
digital asset transaction, a digital asset service provider is obliged to inform
the digital asset user about the risks of a digital asset transaction, including the
risk of a partial or complete loss of money, or other assets, as well as about
the fact that digital asset transactions are not subject to regulations governing
deposit insurance or investor protection or laws governing financial services
consumer protection.*

The Law on Digital Assets explicitly states that the issuer and the issu-
er’s responsible person or legal representative shall be held liable if the white
paper contains incorrect, inaccurate, or misleading data, or significant omis-
sions.*” Besides the issuer, those responsible for the flaws of a white paper
may be: 1) independent auditors of the issuer (audit firm, auditor entrepreneur
and/or licensed certified auditor), solely in connection with the information
from the financial statements that have been included in the white paper and
covered by their audit report; 2) any other person responsible for the accu-
racy and completeness of information in the part of the white paper they have
assumed responsibility for — solely in connection with that information (e.g.,
accountant, lawyer).*® Based on the statements above, we note that the scope
of the persons responsible for the deficiency of the white paper is identical to
the provisions of the Law on the Capital Market, referring to the responsibility
of the independent auditor and other persons for the defective content of the
prospectus.®

4 Jovanié, T. (2021). Kriptovalute kao nov izazov zastite potrosaca. In: Zastita kole-
ktivnih interesa potrosaca. Belgrade: Union University Faculty of Law, 423.

4 Law on Digital Assets, Art. 15, item 2.

47 The mentioned persons are required that the white paper must contain a statement
declaring that, according to their knowledge, the data in the white paper are in accordance
with the facts and that no facts that could affect the veracity and completeness of the white
paper have been omitted. In addition, the white paper must contain information about the
issuer or the issuer's representative. Rulebook on the White Paper and Subsequent White
Papers Related to Digital Tokens, Art. 9, items 1 and 2.

8 Law on Digital Assets, Art. 21, items 1 and 2.

4 Compare with the Law on the Capital Market from 2021, Art 45, item 1, pts. 6 and
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Responsibility of the Securities Commission for the accuracy and
completeness of the information in the prospectus or the white paper

The Law on the Capital Market explicitly excludes the responsibility of
the Securities Commission for the authenticity and completeness of the infor-
mation stated in any part of the approved prospectus or the summary of the
prospectus for a public offering or admission to trading on a regulated market or
MTF.%® We consider this solution only partially correct. The Securities Commis-
sion does not examine the accuracy of the information stated in the prospectus,
so the exclusion of its responsibility in that regard is justified. However, since
the Commission examines the completeness of the information in the pro-
spectus, from the aspect of the existence or non-existence of data required by
law and by-laws, the exclusion of the Commission’s responsibility in that part
cannot be considered justified. In that case, the Republic of Serbia should be
held responsible due to the failure of the employees of the Securities Commis-
sion, whose founder is the Republic of Serbia, to perform their official duties.’!

Even in comparative legislation, there is no single solution regarding the
responsibility of the competent regulatory authority in the capital market. The
EU Prospectus Regulation excludes the responsibility of the competent regula-
tory authority, providing that national law is exclusively applicable. According
to the Regulation, EU member states are obliged to apply their federal regu-
lations on the legal responsibility of the competent regulatory body only to
prospectuses approved by their competent authority.®> Therefore, the issue of
legal responsibility of the competent regulatory authority in the capital market
is left to the member states to regulate autonomously within the scope of their
domestic regulations.

The same solution related to the exclusion of the Securities Commission’s
responsibility for the authenticity and completeness of the information speci-
fied in the prospectus was also accepted for the issuance of digital tokens.*
Namely, the Republic of Serbia, the Securities Commission, and other com-

0 Law on the Capital Market, Art. 19, item 5. The same solution is provided for in
Art. 45, item 7 of the recently adopted Law on the Capital Market.

St Marjanski, V. (2013). Lica odgovorna za sadrzaj prospekta. Collected Papers of the
Faculty of Law in Novi Sad, 4, 289.

52 Regulation (EU) 2017/1129 of the European Parliament and of the Council of 14
June 2017 on the prospectus to be published when securities are offered to the public or
admitted to trading on a regulated market, and repealing Directive 2003/71/EC, Official
Journal of the European Union, L 168, Art. 20, item 9.

53 On the position of the Securities Commission, see: Sovilj, R., Stojkovic-
Zlatanovi¢, S. (2017). Uloga Komisije za hartije od vrednosti u postupku nadzora nad po-
slovanjem investicionih drustava. In: Pravnicki dani — Prof. dr Slavko Cari¢ — Nezavisnost
pravosuda. Novi Sad: Faculty of Law for Commerce and Judiciary, 351-362.
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petent and public authorities are not responsible for any potential damage and
losses that investors and/or third parties suffer as a result of investing in issued
digital tokens.>*

In this regard, an essential issue for all future providers of services
related to digital assets concerns the issuance of permits and the supervision
of implementing the Law. Namely, the Law states that the National Bank of
Serbia and the Securities Commission will not have discretion when making
decisions but will issue licenses only if they determine that all conditions and
requirements stipulated by the Law have been met. Thus, we justifiably raise
the question of how well-educated, informed, and qualified the existing staff
of the state administration is for decision-making and supervision of a very
delicate subject, such as the issuance of digital tokens.

CONCLUSION

The importance of informing the public about any planned and under-
taken investments cannot be overstated. Concealment of data, that is, providing
inaccurate and incomplete information in the prospectus/white paper and
report, as well as the untimely publication of the issuer of securities/virtual
currencies report, can have unforeseeable consequences not only on the subject
issue and trade but also on the entire financial market of a country. Therefore,
legally regulating the issuance of securities, that is, virtual currencies/assets,
by determining the conditions under which issuers and other responsible per-
sons will be held liable for the deficiency of the issuance was necessary.

By adopting the Law on Digital Assets, Serbia has positioned itself
among the few countries with a detailed legal and tax framework regulating
the use of virtual currencies/assets. This paves the way for innovation and
attracting foreign knowledge and capital, which should inevitably contribute
to the further development of the digital property industry. Given that the state
has recognized the opportunities brought by the issuance and trade of virtual
currencies, the opportunity for developing the financial market of digital assets
and thereby compensating for the gap that has followed the capital market for
the last 30 years has emerged. Naturally, it yet remains to be seen to what
extent the competent authorities will be able to monitor the implementation of
the Law in practice with existing technology and resources, especially consid-
ering the decentralized nature of blockchain technology.

3 Rulebook on the White Paper and Subsequent White Papers Related to Digital
Tokens, Art 7, item 2.
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