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POGLED NA NACIONALNU PRAVNU REGULATIVU
VEZANU ZA NASILJE NAD STARIMA

Marta Sjenicic, Sanja Stojkovié 7latanovié¢, Ranko Sovilj

Centar za pravna istrazivanja, Institut drustvenih nauka, Beograd, Srbija

Apstrakt

ma i nedostatkom posebme regulative 1 zoanicne paznje,
tanja zlostavljanja starijih i razmatra aktuelno nacionalno
nska resenja za prevenciju i skrining, tretmarn zlostavljanih
lucajevima Zostavljanja starijilt.
ma onih koji regulisi iskljuciuo
pitanja prevencije nasilja nad starijima i reakcije drZave na njegn. U regulatornot
smislu u Srbifi je pitanje starenja 1 folkusu poslednjih wekoliko decenija i propis se
uglavnom odnosi na zdravo starenje i unapredenje Zivotne sredine koja na njega utice.
Kada je u pitanju kategorija staril lica, sudska praksa, bilo krivicna, bilo gradanska, ne
prepoznaje slucajeve nasilja po godinama. U Elanku se ukazuje na neophodnost izdvajanja

reventionil i krivicnih propisa koji se odnose 1A Zlostavljanje starijih, kao posebnog
zakonskog akta, kao i jacanja multisektorske saradnje kako bi se starim licima i njihovin
starateljima pruZila podrska u soakodnevnom Zivotu.

[zazvan ozbiljnoscu proble
danak stavlja akcenat na pi

~akonodavstvo i soft-law zako
starijih osoba, kao i mere koje treba preduzeti U S

Nacionalni propisi # oblasti starenja nisu brojni, 4 1€

Klju¢ne reci: stari, zlostavljanje, zanemarivanje, stpska regulativa, medusektorska

saradnja

uvobD
ni problem. U svetu

postoji sve veca zabrinutost zbog zlostavljanja starijih osoba. Svetska
zdravstvena organizacija definise nasilje nad starijom odraslom osobom
kao ,jedan ili ponovljen &in, i nedostatak odgovarajuce akcije, koji s€
desava u bilo kojoj vezi u kojoj postoji otekivanje poverenja, §to nanosi

Nasilje je veliki drustveni i javnozdravstve
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Stetu ili uznemiravanje starijoj osobi” (WHO, Elder abuse, 2021). Prems
klasifikaciji Nacionalnog centra u oblasti zlostavljanja starijih osoba &
SAD (National Center on Elder Abuse) obi¢no se prepoznaje Sest vrsta nas s
nad starijim odraslim osobama: fizi¢ko nasilje, psiholosko - emociona=s
nasilje, finansijsko i materijalno nasilje, seksualno nasilje, zanemarivams
i krenje prava starijih osoba. Zlostavljanje starijih osoba ima visest
posledice (Centre for Disease Control and Prevention, 2016, 97-%
Jedno istrazivanje (Wong et al., 2016) isti¢e da zlostavljani ljudi pokazus
znatajno pogorsanje zdravlja u poredenju sa starijim odraslim osobs
koje nisu Zrtve nasilja. Starije odrasle osobe koje su bile zlostavljane i
300% povecan rizik od smrti, pokazujuci ve¢i nivo psihi¢kog stresa i »
efektivnost. Do sada se o posledicama zlostavljanja govorilo na razlii s
nivoima - na nivou prava starijih osoba i mehanizma njihove za%
(Deutsches Institut fiir Menschenrechte, 2017).

Kada su u pitanju pocinioci zlostavljanja ili zanemarivania. os
mogu naci u ambijentima sistemski i institucionalno generisanog nasy
ali i u drudtvenom i porodi¢nom okruZenju u kojem Zive starije o
osobe. U nekim sistemima akcenat je vi$e na institucionalnom, u &=
na nasilju u porodici, ali je, bez sumnje, potrebno imati u vidu nasite
se generiSe na svim nivoima.

Zlostavljanje starijih donedavno je smatrano privatnom s
tek u poslednjih nekoliko decenija razvijeni su odgovori javnog zd=
i krivicnog pravosuda da se tome suprotstave (European reposs
preventing elder maltreatment, 2011). Jedan broj evropskih zemalia sav
zlostavljanjem starijih osoba na nivou smernica i aktivnosti u zaied=us
podrsku drzavnih organa. Neke zemlje, kao $to su Holandija i Ne=s
donele su propise niZeg nivoa ili smernice koje reguli¥u neke as
prevencije ili za8tite od zlostavljanja. Veé¢ina evropskih zemalja prec
korake u praksi u okviru postojeceg opsteg pravnog okvira i vrio fes
projektne aktivnosti, $to ukazuje na nedostatak odrzivosti (Sjenicic. 208

Sude¢i po wusvojenom zakonodavstvu i sudskor o=
anglosaksonske zemlje su se mnogo ranije bavile pitanjima zlost
starijih (Older Americans Act - OAA, 1965; Elder Justice Act, 207 &
Abuse Victims Act, 2009; Protection of the Abused, Neglected, or Ex:
Disabled Adult Act, North Carolina, 1973; The Elder Abuse and " =
Act, Illinois, 2005; Adult Support and Protection (Scotland) Act, 200~
Care Amendment (Residential Care) Act, Australia, 1997/2007).

METODE

[zazvani ozbiljnod¢u problema i nedostatkom posebne mees
i zvanitne paZnje, autori stavljaju akcenat na pitanja zios

310




dunarodno i domace pravo i soft-law
re$enja, nacionalnu sudsku praksu i terenska istrazivanja, te ukazuju na
neophodnost izdvajanja preventivnih i kriviénih propisa koji se odnose na
7lostavljanje starijih u poseban deo srpskog zakonodavstva.

starijih, razmatraju aktuelno me

REZULTATI
otkriti. Zlostavljanje i zanemarivanje

starijih osoba obifno se degava u odnosima poverenja, iskoris¢avanja
fizicke ili emocionalne zavisnosti ili podredenog polozaja. Zbog toga je
potrebno vise raditi na sofisticiranim metodama skrininga nasilja nad
starijim osobama, koje treba sprovoditi organizovano, na razli¢itim

nivoima i u razli¢itim sektorima, sa fokusom na isti cilj, odnosno zastiti
starijih od zlostavljanja i zanemarivanja. Nacionalni akti uglavnom se
dici i partnerskim odnosima, ali ne iskljucivo

azrocima, prevencijom i posledicama nasilja nad starijim osobama.
Ustav, strateski dokumenti i sistemski zakoni prepoznaju osetljive grupe
stanovnistva i kroz ove krovne propise drzava nastoji da za njih obezbedi
sprovodenje afirmativnih mera, na nivou principa i propisivanjem opéstih

obaveza vlasti. Mehanizmi za sprovodenje ovakvih zakonskih i strateskih

odredbi u velikom broju slu¢ajeva, medutim, ili ne postoje, ili nisu dovoljno

funkcionalni ili konkretizovani kroz podzakonske akte i u praksi.

Nasilje nad starijima nije lako

bave pitanjima nasilja u poro

DISKUSIJA

Medunarodni dokumenti relevantni za prevenciju i zabranu nasilja nad

starijim osobama

Medunarodni pravni okvir 1 oblasti ljudskih prava vaZan je za
Srbiju, jer je vecina relevantnih medunarodnih dokumenata ratifikovana.
Dokumenti koji se mogu koristiti za prevenciju i zabranu zlostavljanja
starijih potpadaju, pre SvVega, pod opsti pravni okvir koji propisuje da
se sva ljudska bica radaju slobodna i jednaka u dostojanstvu i pravima
(UN Universal Declaration of Human Rights, Clan 1). Prava svakog lica
na zastitu svog psihickog i fizitkog integriteta i zastitu od nefovetnog i
ponizavajuceg postupanja proizilaze iz razlicitih medunarodnih akata,
iz kojih su transponovana u nacionalne propise. Clan 7 Medunarodnog
pakta o gradanskim i politickim pravima (Transponovan kroz Zakon u
srpsku regulativu - Sluzbeni list SFR], 7/71) propisuje da niko ne moZe
biti podvrgnut muéenju ili okrutnom, nehumanom ili ponizavajucem

kaznjavanju. Konvencija UN protiv torture i drugih surovih,

postupanju ili
nehumanih ili ponizavajucih postupaka ili kaznjavanja (Transponovana
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kroz Zakon - Sluzbeni list SFR], 9/91) u ¢lanu 1 definiSe torturu T«
je svaki akt kojim se jednom licu namerno nanose bol ili teske o
mentalne patnje u cilju dobijanja od njega ili nekog treceg lica obaves
ili priznanja ili njegovog kaZnjavanja za delo koje je to ili neko mee
izvrsilo ili za ¢ije izvrSenje je osumnji¢eno, zastrasivanja tog lica &
pritiska na njega ili zastrasivanja ili vrienja pritiska na neko trece e
bilo kojeg drugog razloga zasnovanog na bilo kom obliku disks
ako taj bol ili te patnje nanosi sluzbeno lice ili bilo koje drugo lice kope
u sluZbenom svojstvu ili na njegov podsticaj ili sa njegovim 1
preéutmm pristankom.), dok Konvencija o pravima osoba sa inva’
Lk ransponovana kroz Zakon - Sluzbeni glasnik RS, 42/09) reguse
slobodu i bezbednost osoba sa invaliditetom, na ravnopravmes
sa drugima. Clan 15 Konvencije garantuje odsustvo torture il cis
nehumanog ili poniZavajueg postupanja ili kaZnjavania wse
invaliditetom, dok ¢lan 16 obavezuje drzave ugovornice da predus
odgovarajuce zakonodavne, administrativne, socijalne, obrazovme =
mere za za$titu osoba sa invaliditetom, kako unutar, tako i va= &
svih oblika eksploatacije, nasilja i zlostavljanja, ukljucujuci nifhose
zasnovane aspekte, pruZanjem, izmedu ostalog, odgovaraiuc®
rodno i starosno osetljive pomo¢i i podrske osobama sa inva &
njihovim porodicama i starateljima, uklju¢ujuci pruzanje infoes
edukacqa o tome kako izbedi, prepoznan i prijaviti slufajeve ekspis
nasilja i zlostavljanja. Drzave ugovornice ¢e obezbediti da s! uzhe
budu osetljive na uzrast, pol i invaliditet. Clan 17 Konvenciie 2
da svaka osoba sa invaliditetom ima pravo na postovanje svos =
p51h1ckog mtegnteta na ravnopravnoj osnovi sa druglma Na regis
nivou usvojena je Konvencija za zastitu ljudskih prava i osnovn
(Council of Europe, 1950), koja u ¢&l. 3 predvida zabranu torture
Pored prava na zastitu psihitkog i fizikog integriteta © =
necovetnog i poniZavajuceg postupanja, svako ima pravo na =«
bezbednost, kao i na zastitu od samovoljnog lidenja slobode C'r:
su sadrzana u ¢lanu 9. Medunarodnog pakta o gradanskim :
pravima, kao i ¢lanu 5. Konvencije Saveta Evrope o ljudskim p=
Pored toga, usvojeno je nekoliko dokumenata koii se :
tokusiraju na pitanje starenja: Madridski medunarodni akcioe:
starenju (United Nations Political Declaration and Madrid Ins
Plan of Action on Aging, 2002), Globalna strategija i akcioni pla= =
i zdravlju 2016-2030 (World Health Organization, Global Stz
Action Plan on Aging and Health, 2017). Madridski medunaroc=
plan o starenju pruza prve globalne smernice o potrebi medugeme
solidarnosti i prilagodavanja novim demografsklm socH
zdravstvenim i drugim izazovima. Globalna strategija i akciom o

312






ziveo u zajednickom domacdinstvu”. Zakon reguli¥e postupak u =
utvrdivanja porodi¢nog zlostavljanja, uklju¢ujuéi i postupamie
nadleznih organa: policije, javnog tuZioca, suda, centra za social=
dr. Kada je re¢ o merama zastite koje se mogu izredi, zakon upuus
Porodi¢ni zakon.

Iako Porodi¢ni zakon (¢lan 197) opstije definiSe nasilje u ¢
on propisuje mere zastite od nasilja u porodici (¢lan 198).

Kriviéni zakonik ne sankcionise posebno nasilje nad stariim &
ali se i na ovu situaciju mogu primeniti odredbe koje regulisu o
krivi¢na dela. Ova krivi¢na dela su nasilje u porodici (¢lan 194), -
izdrzavanja (¢lan 195) i povreda porodi¢nih obaveza (¢lan 1%
se najesce primenjuju u kriviéno-sudskoj praksi. Odredbe kv
ureduju sledeca krivitna dela mogu se primeniti i na sluéajeve
zanemarivanja starijih punoletnih lica: napustanje nemoé¢nog ‘s
126), seksualni napad na nemocno lice (¢lan 179) i zloupotreba p
(¢lan 216) - sve u zavisnosti od oblika zlostavljanja ili zanemariv

Nacionalna strategija o starenju (u daljem tekstu: Strategsa.
je za period 2006-2015. godine. Nova strategija za kasniji period
usvojena. Strategije donosi Vlada Srbije i predstavljaju planove
godina. Dakle, one nisu direktno implementirane, ve¢ su s+
smernica za delovanje u odredenom periodu i u odredenoj zivosms
Strategija se bavila pitanjem prilagodavanja sistema socijal=e
socijalnim i ekonomskim posledicama starenja stanovnistva Je
opstih ciljeva bilo je razvijanje oblika socijalne podrske porodic: «
starijim osobama u njihovom prirodnom Zivotnom okruzeniu ?
se daje razvoju onih vidova podrske i oblika usluga koji omo
starijim licima, ugroZenim nepovoljnim Zivotnim okolnostima. &=
svom domacinstvu i poznatom okruZenju, po moguénosti do kras
Strategija se indirektno bavi sistemom otkrivanja zanemarivams
osoba, a direktno se odnosi i na razvoj usluga pomoc¢i starijim
njihovim porodicama u zajednici, takode u cilju spredavanja z! o
1 zanemarivanja. Posebno se bavi promocijom rodne ravnogs
naglasavajuci vaznost promovisanja i negovanja rodne ravnope
starosti. Jedna od aktivnosti u cilju ostvarivanja cilja rodne ravooss
jeste prevencija pojave zanemarivanja, zlostavljanja i nasilia nac
odraslim osobama, posebno Yenama, ublaZavanje i otklanjare -
donogenjem i primenom protokola o saradnji svih u¢esnika u zas=
od nacionalnog do nivoa lokalne zajednice, kao i organizovanie &
protiv razli¢itih vidova diskriminacije i nasilja, stvaranjem loka =
podrske Zrtvama zanemarivanja, zlostavljanja i nasilja.

Sledeci relevantan fokus Strategije jeste promovisanie s
izmedu ¢lanova porodice u porodicama, ukljutujuéi starw

314



osobe. Domacéinstva koja imaju starije odrasle ¢lanove postaju ranjiva,
pa im je potrebno viSe paZnje u kreiranju programa podrike porodici,
uz istovremeno uvaZavanje ekonomskih, kulturnih, etni¢kih i drugih
specifi¢nosti. DuZi Zivotni vek dovodi do pojave visegeneracijskih
porodica. Drustvena previranja u proteklim decenijama dovela su do
toga da pripadnici razli¢itih generacija imaju potpuno razli¢ita #ivotna
iskustva i razlitite vrednosti, $to je Cesto izvor sukoba i netolerancije. Iz
tih razloga tolerancija prema razli¢itim drustvenim iskustvima generacija
i medugeneracijska solidarnost moraju se mnogo aktivnije negovati.

Strategijom je predvideno da dru3tvena zajednica, u okviru
postojecih resursa i prakse, treba da se uklju¢i u podrsku porodici
indirektno - kroz razlicite oblike usluga starijim odraslim osobama.

Nosioci svih navedenih aktivnosti su: Vlada, Ministarstvo za
rad, zaposljavanje, boracka i socijalna pitanja, Ministarstvo zdravlja,
podruéni organi i organi jedinica lokalne samouprave, ustanove socijalne
1 zdravstvene zastite, u saradnji sa privatnim sektorom i nevladinim,
humanitarnim organizacijama i udruZenjima gradana. Rok za realizaciju
velikog broja aktivnosti bio je od 2006. do 2010. godine, pa nadalje.

Strategija, dakle, uopsteno regulise podrsku zajednice starijim
osobama kroz planiranje usluga u zajednici, kao i podrsku neformalnim
negovateljima. Ne bavi se eksplicitno uzrocima i posledicama
zanemarivanja i zlostavljanja starijih osoba, ali svakako stvara uslove
za prevenciju takvog ponasanja, pruzajuéi osnovu za razvoj usluga koje
omogucavaju vecu samostalnost starijih osoba. Takode, obezbeduje plan
promene zakonske regulative u cilju postizanja zacrtanih ciljeva. ITako
dobar plan, Strategija je realizovana samo u fragmentima. Razvoj usluga i
izmena zakonske regulative jo§ uvek nisu preduzeti. Same aktivnosti nisu
preto¢ene u konkretne regulatorne mere. Nosioci aktivnosti su odredeni
generalno, gotovo jednoobrazno za sve mere, a rokovi u praksi nisu
ispostovani.

Uopsteno govore¢i, navedeni nacionalni akti uglavnom se bave
nasiliem u porodici i partnerskim odnosima. Ne bave se isklju¢ivo
uzrocima, prevencijom i posledicama nasilja nad starijim osobama. S
druge strane, Nacionalna strategija o starenju bavi se starenjem uopste, pa
1 pitanjem nasilja, ali na opsti na¢in, to je zajedni¢ka karakteristika opstih
akata kao 8to su strategije.

Nacionalni zdravstveni i socijalno pravni sistem, dakle, prepoznaje
osetljive drustvene grupe uopite kroz Ustav, strateske dokumente i
sistemske zakone. Ovom krovnom uredbom drzava nastoji da obezbedi
sprovodenje afirmativnih mera za ugroZene grupe na nivou principa i
propisivanjem opstih obaveza organa vlasti, odnosno prava pripadnika
ovih grupa. Mehanizmi za sprovodenje ovakvih zakonskih i strateskih
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odredbi, medutim, u velikom broju slu¢ajeva ili ne postoje, ili nisu doves
funkcionalni ili konkretizovani kroz podzakonske akte i u praksi.

Srpska sudska praksa vezana za slucajeve zlostavljanja starijih

Sudska praksa Vrhovnog kasacionog suda Srbije (VKS), k=i
krivi¢na, tako i gradanska, ne razlikuje slucajeve nasilja prema uzrasss
odnosno ne priznaje nasilje nad starijim punoletnim licima. U sudsias
praksi o nasilju, nasilie u porodici izdvaja se kao posebna kategors
Odluke u gradanskim stvarima VKS daju iroka objas$njenja, iz ¥&
se moze zakljuiti o kojoj vrsti nasilja se radi, odnosno ko je Zrtva, 2
potinilac. Presude se uglavnom pozivaju na ve¢ pomenute flanove 19711988
Porodi¢nog zakona, kao i na Zakon o spretavanju nasilja u porodici, ket s
smatra relevantnim u celini (Odluka Vrhovnog kasacionog suda Srbije, Rew
2201/2017, 1. novembar 2017, na odluku Apelacionog suda u Beograd
G#2 271/17, 27. april 2017, na odluku Treceg 0snovnog suda u Beograd
P2 260/14, 22. septembar 2014. https:/ /www.vk.sud.rs/sr-lat/ zes=
22012017-2a%C5% Altita-od-nasilja-u-porodici, poslednji put pristuphens
4. septembra 2021; Odluka Vrhovnog kasacionog suda Rev 3564/2018 25
jun 2018, na odluku Apelacionog suda u Novom Sadu G#2112/18, 7. mass
2018, na odluku Osnovnog suda u Staroj Pazovi, P2 200/17, 21. decemias
2017.  https:/ /www.vksud.rs /sr-lat/ rev-35642018-za%C5% Altita-ase
nasilja-u-porodici, poslednji put pristupljeno 4. septembra, 2021; Odlula
Vrhovnog kasacionog suda, Rev. 3629/2018, 21. jun 2018, https:/ /ww
vk.sud.rs/ sr-lat/ rev-36292018-porodi%C4 %8Dno-pravo-za%C5 % Al
od-nasilja-u-porodici, poslednji put pristupljeno4. septembra 2021; Odlulka
Vrhovnog kasacionog suda Rev. 4775/ 2019, 28. novembra 2019, na odluis
Apelacionog suda u Novom Sadu, Gz2 328/19, 27. jun 2019, na odluks
P2n 325/18 i odluku na troskove postupka Osnovnog suda u Somboss
P2n 325/18, 10. aprila 2019, https:// www.vk.sud.rs/sr-lat/ rev-4775201%
314181-314182, poslednji put pristupljeno 3. septembra 2021).

Kada je re¢ o krivi¢nim stvarima, VKS se obi¢no poziva na lanowe
193 i 194 Krivi¢nog zakonika koji sankcionisu zanemarivanje, zlostavijame
i nasilje u porodici, a doti¢u se i uzrasta, ali samo ako je Zrtva maloletna
u kom je slu¢aju inkriminacija teza. Starije osobe nisu posebno izdvoiens
kao zrtve (Kriviéni zakonik RS, ¢lan 194: ,(1) Ko primenom nasife
pretnjom da ¢e napasti na zivot ili telo, drskim ili bezobzirnim ponaSanie=
ugrozava spokojstvo, telesni integritet ili dusevno stanje Clana sve
porodice, kaznice se zatvorom od tri meseca do tri godine. (2) Ako je p=
izvréenju dela iz stava 1. ovog ¢lana koridéeno oruzje, opasno orude =&
drugo sredstvo podobno da telo tesko povredi ili zdravlje tesko narust
ucinilac ée se kazniti zatvorom od Sest meseci do pet godina. (3) Ako ®
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usled dela iz st. 1.1 2. ovog ¢lana nastu
narusavanje zdravlja ili su ucinjena pre

(4) Ako je usled dela iz st. 1,12,

ovog ¢lana nastupila smrt ¢lana porodice, uéinilac ée se kazniti zatvorom

od pet do petnaest godina, a ako je ¢lan porodice maloletno lice uginilac
¢e se kazniti zatvorom najmanje deset godina. (5) Ko prekrsi mere zagtite
od nasilja u porodici koje mu je sud odre

dio na osnovu zakona kojim se
ureduju porodi¢ni odnosi, kazniée se zatvorom od tri meseca do tri godine
i nov€anom kaznom.”).

Jasnoje, dakle, da jeuvreme pisanja zakona zakonodavac osetl

jivost
pripisivao prvenstveno maloletnicima.

ZAKLJUCCI I OGRANICENJA

je doneti podzakonske i soft-lag propi

mere drzavnih organa, Organizacija civilnog drustva i drugih drustvenih
aktera, u cilju skrininga nasilja i i

korisno razvijati partnerstva izmedu aktera iz razliitih oblas
(tuZiladtvo, gradanski i krivieni sudovi,

vestaci), socijalne zagtite (centri za socijalni
1 zdravstvene zatite. Pre jlj istovremeno sa

ti: pravosuda
advokatske komore, sudski
rad, rezidencijalne ustanove)

janja starijih osoba neoph
organizovani skrining zlostavljanja u svim s
! zdravstvenoj zastiti




Mera koja se moZe uvesti bez ikakvih organizacionih =
promena je kontinuirana edukacija zaposlenih u sistemu P=es
aktivnostima koje treba preduzeti u slutajevima zlostavia=s
odraslih osoba. Edukacija je neophodna i za zaposlene u zdr
{ sistemu socijalne zadtite u vezi sa skriningom na zloupotrete &
postupcima.

Kona¢no, trebalo bi primeniti veé postojeCe odredbe N
strategije o starenju koje se odnose na razvoj razli¢itih aktivnoss
mera i medugeneracijsku solidarnost.

Rad je napisan U okviru Programa istraZivanja Instituta
nauka za 2022. Godinu, koji podrZava ‘Ministarstvo nauke, tehnolosias
i inovacija.
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Abstract

Provoked by the seriousness of the problem and lack of specific regulation and
official attention, the article puts emphasis on the elder abuse issues and discusses current
national law and soft-law solutions for the prevention and screening, treatment of the
abused elderly, as well as measures that should be undertaken in the elder abuse cases.
National regulations in the field of ngeing are not numerous, and there are none that
regulate exclusively the issues of prevention of violence against the elderly and the state’s
reaction to it. In regulatory terms, in Serbia, the issue of ageing has been in focus for the last
few decades and the regulation mainly refers to healthy ageing and the improvement of the
environment that affects it. When it comes to the category of the elderly, jurisprudence,
either criminal or civil, does not recognize cases of violence by age. The article points out
the necessity to extract the preventive and criminal regulations relating to elder abuse, as
a separate piece of legislation, as well as to strengthen multisectoral cooperation in order
fo provide the elderly and their caregivers with support in everyday life.

Keywords: elderly, abuse, neglect, Serbian legislation, multisectoral cooperation




INTRODUCTION

Violence is a major social, societal and public health problem.
is an increasing concern globally about the maltreatment of older a=«
World Health Organization defines violence against the older aduls ==
single or repeated act, or lack of appropriate action, occurring withi=
relationship where there is an expectation of trust, which causes &
or distress to an older person.” (WHO, Elder abuse, 2021). Acce
to the classification of the National Centre for Elder Abuse in the
(National Centre on Elder Abuse), six types of violence against the
adult are usually recognized: Physical violence; Psychological - emas
violence; Financial and material violence; Sexual violence; Neglect
Violation of the rights of older adults. Abuse of older adults has mw
consequences (Centres for Disease Control and Prevention, 2016, ==
A piece of research (by Wong et al., 2016) points out that abused pe
show a significant deterioration in health compared to older adu’s
are not victims of violence. Older adults who have been abused z=
300% increased risk of death, showing higher levels of psychologica «
and less efficiency. So far, the consequences of abuse have been discs
at various levels, including the level of rights of older adults a=ns
mechanism for their protection (Deutsches Institut fiir Menscherzes
2017).

When it comes to perpetrators of abuse or neglect, thev
found in settings of systemically and institutionally generated +=

but also in the social and family environment in which older adulss =
some systems, the emphasis is more on institutional, in others on &
violence, but, without a doubt, it is necessary to keep in mind the
generated at all levels.

Elder maltreatment was regarded as a private matter until =
and only in the last few decades have public health and crimina’ W
responses been developed to counter it (European report on preve
elder maltreatment, 2011). A number of European countries dea
the abuse of older adults at the level of guidelines and activities
community, with the support of state bodies. Some countries. =
the Netherlands and Germany, have enacted lower-level regulz=:
guidelines governing some aspects of prevention or protection s
abuse. Most European countries take steps in practice, within the =
general legal framework and very often as project activities, which

a lack of sustainability (Sjeni¢i¢, 2020).

Judging upon the adopted legislation and jurisprucdescs

Anglosphere countries addressed elder maltreatment much eariies =
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Americans Act - OAA, 1965; Elder Justice Act, 2010; Elder Abuse Victims
Act, 2009; Protection of the Abused, Neglected, or Exploited Disabled
Adult Act, North Carolina, 1973; The Elder Abuse and Neglect Act,
Illinois, 2005; Adult Support and Protection (Scotland) Act, 2007; Aged
Care Amendment (Residential Care) Act, Australia, 1997/ 2007).

METHODS

Provoked by the seriousness of the problem and the lack of specific
regulation and official attention, the article puts emphasis on elder abuse
issues, discusses current international and national law and soft-law
solutions, national jurisprudence and field research, and points out the
necessity to extract the preventive and criminal regulations relating to
elder abuse into a separate piece of Serbian legislation.

RESULTS

The abuse of the elderly is not easy to discover. Violence against and
neglect of older adults usually occur in relationships of trust, exploiting
physical or emotional dependence, or subordinate position. That is why it
is necessary to work more on sophisticated methods of screening violence
against older adults, which should be undertaken in an organized manner,
at different levels and in different sectors, with the focus on the same goal,
Le. to protect the older adults from abuse and neglect. The national acts
deal mainly with violence in the family and partner relationships, and
not exclusively with the causes, prevention and consequences of violence
against older adults. Constitution, strategic documents and systemic
laws recognize vulnerable population groups and through this umbrella
regulation, the state strives to ensure the implementation of affirmative
measures for them, at the level of principles and by prescribing general
obligations of the authorities. Mechanisms for the implementation of such
legal and strategic provisions, in a large number of cases, however, either
donot exist or are not sufficiently functional or concretized through bylaws
and in practice.

DISCUSSION

International documents relevant to the prevention and prohibition of
elder abuse

The international legal framework in the area of human rights is
‘mportant for the Serbian situation since most of the relevant international
documents have been ratified. Documents that might be used for the
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regulation, the state strives to ensure the implementation of affirmative
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prevention and prohibition of elder abuse belong, in the first place, to e
general legal framework that prescribes that all human beings are bors
free and equal in dignity and rights (UN Universal Declaration of Humas
Rights, Article 1). The rights of every person to protection of his hes
mental and physical integrity and protection from inhuman and degradimge
freatment derive from various international acts, from which they have
been transposed into national regulations. Article 7 of the Internati e
Covenant on Civil and Political Rights (Transposed through the Law
Serbian regulation - Official Gazette of the SFRY, 7/71) stipulates that ne - _
may be subjected to torture or to cruel, inhuman or degrading treatmens
punishment. UN Convention against Torture and Other Cruel, Inhus

or Degrading Treatment or Punishment (Transposed through the Law -
Official Gazette of the SFRY, 9 /91) in Article 1 defines the torture (Tost

is any act by which severe pain or suffering, whether physical or me-
intentionally inflicted on a person for such purposes as obtaining from

or a third person information or a confession, punishing him for 2 s+
or a third person has committed or is suspected of having commisses
intimidating or coercing him or a third person, or for any reason base
discrimination of any kind, when such pain or suffering is inflicted bw

the instigation of or with the consent or acquiescence of a public o5
other person acting in an official capacity.), whilst the Convention -
Rights of Persons with Disabilities (Transposed through the Law - %
Gazette of the RS, 42/09) regulates the personal freedom and =
persons with disabilities, on an equal footing with others. Artiie =
the Convention guarantees the absence of torture or cruel, inhs
degrading treatment or punishment of persons with disabilitiee
Article 16 obliges States Parties to undertake all appropriate legsl
administrative, social, educational and other measures to protec: e

with disabilities, both within and outside the home, from all + =
exploitation, violence and abuse, including their gender-base: =

by providing, inter alia, appropriate forms of gender- and age-sems
assistance and support for persons with disabilities and their fam e 4
caregivers, including through the provision of information and edag

on how to avoid, recognize and report instances of exploitation.

and abuse. States Parties shall ensure that protection services ame
gender- and disability-sensitive. Article 17 of the Convention ssg
that every person with disabilities has a right to respect his or her ]
and mental integrity on an equal basis with others. At the regiomall
the Convention for the Protection of Human Rights and Funa
Freedoms (Council of Europe, 1950) was adopted, which provides §
prohibition of torture in Article 3,




ging,

Health 2016 -2030 (Wi
Plan on Aging and "
Aging provides the first global guidelines on
solidarity and adaptation to new demographic, social, heal
challenges. Globa] Strategy and Action Plan on Aging and Health 2016-

030 provide a political mandate for activities that shoulg enable everyone
to experience both 3 long and healthy life,

The adopted acts repres

policies on older adults, based on huma
request of every individua] to the state; 5 request for care, protection and
d guarantee that his/her freedom will be protected (Deutsches Institut fiir
Menschem'echte, 2017).

S Not mention older aduylts as a special socia]
SToup, except that Article 21 prohibits discrimination, direct or indirect,
O any grounds, j ing age as one of the separate grounds for
discrimination,
There are also 5 number of laws and bylaws that indj
older adult population, for example, Laws on Socia]
Law, Crimina] Code, Laws on Misdem
on the Prevention of Discrimination ag
on Prevention of Domestic Violence,
of Europe Convention on i
Women and Domestic Vip]




In addition to the Constitution, laws and bylaws, the &
regulations are, toa greater or lesser extent, relevant to this topic =
Strategy on Aging, Strategy of Social Protection, National =
Prevention and Suppression of Violence against Women in Do
Partnership Relations, General Protocol on the Conduct and Co
of Institutions, Bodies and Organizations in Situations of Vielemss
Women in Domestic and Partnership Relations, Decision on the
for Protection of Women from Domestic and Partner Violence &=
Forms of Gender-Based Violence in AP Vojvodina for the Period &
to 2020.

Although they all create a surrounding relevant to the &=
of elder abuse, only a few of them could be specifically appies
situations.

Article 3 of the Law on Prevention of Domestic Violess
domestic violence as “an act of physical, sexual, psychological or &
violence of a perpetrator against a person with whom the pers
has been in a current or previous marital or extramarital or Pas
relationship, or against a person with whom the perpefratcs =
relative in the straight line, and in the collateral line to the secoms
or with whom he is an in-law relative up to the second degree o«
he/she is an adoptive parent, adoptee, foster parent or foster
another person with whom he/she lives or has lived in 2 joint hoe
The law regulates the procedure in the case of recognizing =
including the actions of all relevant bodies: police, public proses
centre for social work, etc. When it comes to the protection =
can be imposed, the law makes reference to Family Law.

Although Family Law (Article 197) defines domestic vioie
more general way, it prescribes measures of protection agai=s
violence (Article 198).

The Criminal Code does not sanction specifically violenss &
older adults, but provisions regulating certain criminal acts ca= |
to this situation as well. These criminal offences are domest
(Article 194), failure to provide support (Article 195), and =
family obligations (Article 196), which is most often applied = &
court practice. The provisions regulating the following criminal
may also be applied to the cases of violence and neglect of &iaes
abandonment of a helpless person (Article 126), sexual assaut
helpless person (Article179), and abuse of trust (Article 216) -2 &=
on the form of abuse or neglect.

National Strategy on Aging (hereinafter: Strategy) “==
for the period 2006-2015. The new strategy for the later pemas
been adopted yet. Strategies are enacted by the Serbian Gover=s
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represent plans for several years. Thus, they are not directly implementable
but are a kind of guideline for acting during a certain period and in certain
life spheres. Strategy addressed the issue of adjusting the social care system
to the social and economic consequences of the ageing population. One
of the general goals was to develop forms of social support for the family and
help older adults in their natural livin g environment. Preference is given to the
development of those types of support and forms of services that enable
older adults, endangered by unfavourable living circumstances, to stay in
their households and familiar environments, preferably for the rest of their
lives. The Strategy indirectly addresses the system of detecting neglect of
older adults, and directly refers to the development of services to help the
older adults and their families in the community, also, in order to prevent
abuse and neglect. It specifically addresses the promotion of gender equality,
emphasizing the importance of promoting and nurturing gender equality
in old age. One of the activities aimed at achieving the goal of gender
equality involves the prevention of occurrence of neglect, abuse and
violence against older adults, especially women, mitigation and elimination
of the consequences thereof by adopting and implementing protocols on
the cooperation of all participants in the protection of victims, from the
national to the local community level, as well as organizing campaigns
against different types of discrimination and violence, by creating local
support systems for the victims of neglect, abuse and violence.

The next relevant focus of the Strategy is promoting solidarity
between family members in the families including older adults. Households
having older adult members become vulnerable, thus requiring more
attention in creating family support programs, simultaneously respecting

economic, cultural, ethnic and other specificities. Longer life expectancy
leads to the appearance of multigenerational families. The social turmoil
in the past decades has made members of different generations have
completely different life experiences and different values, which is often a
source of conflict and intolerance. For these reasons, tolerance for different

social experiences of generations and intergenerational solidarity must be
much more actively nurtured.

The Strategy envisages that the social community should, to the

extent of the existing resources and practices, engage in supporting the family
indirectly - through various forms of services to the older adults,
The bearers of all the above activities are Government, the Ministry of
Social Policy, the Ministry of Health, regional bodies and bodies of local
self-government units, social protection and healthcare institutions, in
cooperation with the private sector and non-governmental, humanitarian
organizations and citizens’ associations. The deadline for implementation
for a large number of activities was from 2006 to 201 0, and onwards.

327




The strategy, therefore, regulates in general, community supse
for older adults through community service planning, as well as suppe
for informal caregivers. It does not explicitly address the causes
consequences of neglect and abuse of older adults, but it certainly cresss
conditions for . of such behaviour, by providing a basis &

i independence of ol
adults. It also provides a plan i egulations in order
achieve the intended goals. Although a good plan, the Strategy has 5=
implemented only in fragments. The development of the services
changes inlegal regulations have not been undertaken, as yet. The activis
themselves have not been translated into concrete regulatory meas=
Bearers of the activities are Jetermined in a general way, almost unit
for all measures, and deadlines have not been met in practice.

Generally speaking, the aforementioned national acts deal m
with violence in the family and in partner relationships. They do nos <
exclusively with the causes, prevention and consequences Of vickens
against older adults. On the other hand, the National Strategy on A&
deals with ageing in general, so it also tackles the issue of violence, buts
general way, which is a common feature of general acts such as stratess

The national health and social legal system, therefore, recs
vulnerable social groups in general through the Constitution, stais
Jocuments and systemic laws. Through this umbrella regulation, the s

strives to ensure the implementation of affirmative measures for vulnes
groups, at the Jevel of principles and by prescribing general obliga®os
the authorities, i.e. the rights of members of these groups- Mechanisms
the implementation of such legal and strategic provisions, inalarge =

of cases, however, either do not exist or are not sufficiently functions
concretized through bylaws and in practice.

Serbian jurisprudence related to elder abuse cases

The jurisprudence of the Supreme Cassation Court of S

(SCQO), both criminal and civil, does not differentiate cases of viclenoe'®
age, i.e. does not recognize violence against older adults. In the case &
concerning violence, domestic violence stands out as a specific cates
Decisions in civil matters of the SCC give a broad explanation from

it can be concluded what kind of violence it refers to, i.e. who is the v
of such violence and who the perpetrator is. The judgments generally =
references to the already mentioned Articles 197 and 198 of the “&=
Law, as well as to the Law on Prevention of Domestic Violence. ™ 2
is deemed relevant in its entirety (Decision of the Supreme Cassa
Court of Serbia, Rev 2201/2017., Olst November 2017, to the decsam
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the Appellation Court in Belgrade Gz2 271/17, 27th April 2017., upon the
decision of the Third Basic Court in Belgrade, P2 260/14, 22nd September
2014.  https:// www.vk.sud.rs/sr-lat/ rev-22012017-za %C5% Altita-od-
nasilja-u-porodici, Last accessed September 4th, 2021; Decision of the
Supreme Cassation Court Rev 3564/2018, 21st June 2018, to the decision of
the Appellation Court in Novi Sad G#2 112 /18, 07th March 2018, upon the
decision of the Basic Court in Stara Pazova, P2200/17, 21st December 2017,
https:/ /www.vk.sud.rs / st-lat/rev-35642018-za % C5 % Altita-od-nasilja-
u-porodici, Last accessed September 4th, 2021; Decision of the Supreme
Cassation Court, Rev. 3629/2018, 21st June 2018 https:/ /www.vk.sud.rs/
sr-lat/rev-36292018-porodi%C4% 8Dno-pravo-za%C5%A1 tita-od-nasilja-
u-porodici, Last accessed on September 4th, 2021; Decision of the Supreme
Cassation Court Rev. 4775/2019, 28th November 2019, to the decision of
the Appellation Court in Novi Sad G2 328/19, 27th June 2019, upon the
decision P2n 325/18 and decision on the procedure expenses of the Basic
Court in Sombor P2n 325/18, 10th April 2019. https:// www.vk.sud.rs/
sr-lat/rev-4775201 9-314181-314182, last accessed on September 5th, 2021.).

Whenitcomes tocriminal matters, the SCC usually makesreference
to Articles 193 and 194 of the Criminal Code, which sanction neglect, abuse
and domestic violence and addresses the issue of age, but only if the victim
is minor, in which case the incrimination is more severe (Criminal Code
of RS, Article 194: “(1) Whoever, by using violence, makes an assault on
the life or body, or endanger the tranquillity, physical integrity or mental
state of a member of his/ her family by insolent or reckless behaviour, shall
be punished by imprisonment for a term between three months and three
vears. (2) If a weapon, dangerous tool or other means suitable for seriously
injuring the body or seriously damaging health is used in the commission
of the act referred to in paragraph 1 of this Article, the perpetrator shall be
punished by imprisonment for a term between six months and five years.
(3) If due to the act referred to in para. 1 and 2 of this Article, a serious
bodily injury or serious impairment of health has occurred, or such act
has been committed against a minor, the perpetrator shall be punished by
imprisonment for a term between two and ten years (4) If due to the act
referred to in para. 1 and 2 of this Article, the death of a family member
occurred, the perpetrator shall be punished by imprisonment for a term
between five and fifteen years, and if the family member is a minor, the
perpetrator shall be punished by imprisonment for a term not shorter than
ten years. (5) Whoever violates the measures of protection against domestic
violence determined by the court on the basis of the law governing family
relations, shall be punished by imprisonment for a term between three
months and three years and by a fine.”). Older adults are not specifically
singled out as victims. It is clear, therefore, that, at the time of writing the
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law, the legislator attributed vulnerability primarily to minors.

CONCLUSIONS AND LIMITATIONS

Serbian legislation is mostly uniform when it comes %o
cases, for the general population, as well as for specific vulnerable &
Tt makes a distinction on the basis of vulnerability only in the case of ==
victims, so criminal deeds are more severely sanctioned when the vics
are persons younger than 18. The National Strategy on Aging refess
the necessity of amending legislation in order to protect older adults fo
abuse and neglect. However, no concrete activities have been under
yet.

In order to shift attention to the older adult population, itis necess
to adopt by-law and soft-law regulations which would prescribe conces
measures of the state bodies, civil society organizations and other socie
actors, for the purpose of screening violence, prevention of vioke
against the older adults, treatment of older adult victims, includ
forensics, and measures towards the perpetrators. The national &g
system already contains protocols for the prevention of violence ags
women and children. Since older adults comprise a vulnerable group
its specificities, they also require their separate protocol.

When it comes to older adult abuse cases, it is important thas
system response is multidisciplinary and coordinated. Therefore, it w:
be useful to develop partnerships between actors from different Soids
justice (prosecution, civil and criminal courts, barrister chambers, coss
experts), social care (centres for social work, residential institutions:
health care. Prior to, or simultaneously with intersectoral cooperation. saas
of these sectors should be improved when it comes to processing
adult abuse cases. In the area of prevention of and screening for older a2
abuse, it is necessary to introduce instruments for the organized screemamg
for abuse in all sectors, primarily in social and health care.

A measure that can be introduced without any organizational as&
legal changes is the continuous education of employees working i S
system of justice pertaining to the activities that should be undertaies
in older adult abuse cases. Education is also necessary for the emplovas
in health and social care systems, pertaining to screening for abuse &&
further procedures.

Finally, the already existing provisions of the National Stratezy &=
Aging should be implemented where they refer to the development &
different support activities and measures, and intergenerational solidam=
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