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3HAYAJ OBUYAJA ¥ MOAEPHOM
MEBYHAPO/IHOM ITPABY — CA OCBPTOM HA
PAJI KOMUCHIJE 3A MEBYHAPOJIHO ITPABO™

Caocemax

Obuuaj, noped meh)yHapoOHUX Y2080pa cnaod y 2i1asHe U3eope
melhynapoonoe npasa, npema yiany 38 Cmamyma Mehynapoornoe
cyoa npasde. Fbuxosa eracmuynocm u npuiazo0su8oCcm, Kaxo
cmapujum maxo u HoO8UjuM 3axmesuma mehyHapooHoe npasa,
NOCMABULa UX je u 00paicana na mom mecmy. Y ygoonom deny paoa
aymopka nacmoju 0a npeocmagu 0o6udaj Kao u3eop MefyHapooHoe
npasa u npukagice 3Havaj Koju oouuaju umajy. 3amum, y opyeom
deny ¢okycupa ce na eremenme obuuaja — npaxcy cyojexama
MehyHapoOHo2 npasa u céecn 0 NPAGHOJ 00A8E3HOCMU U AHATUZUPA
Hacmaunak obuuajnoe npasuia. Ocepuyhe ce u Ha Hoge Havume
ucnosmasarba eremenama oouvaja u Ha ymuyaj mehyHapoonux
opeanuayuja — nocebno Yjeourenux nayuja Ha ¢opmuparve u
uoenmugurayujy oobuuaja y nociedrwum deyenujama, yumajyhu y
003up pazeoj camoz melyHapoonoe npasa u nojage HoBUX 3axmesd.
Hcnumyje ce u ynoea 'enepanne ckynumune Ha hopmuparse cgecmu
0 NPasHoj 00A8e3HOCU U KAKO FeH pad Ymuue Ha GopmMuparbe
obuuaja y mooepHom mehyHapooHom npagy Aymopka ce noceoHo
3aoparcasa Ha pady Komucuje 3a mehynapoono npaso, ucnumyjyhu
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eH OONPUHOC Y UOEHMUDUKAYUjU 0OUYNAJHUX NPABUILA, KPO3
uzeewimaje cneyujainoe uzsecmuoya, umajyhu y euoy yioey Kojy
Jje 0obuna y mooeprom mepyHapooHoMm npasy.

Kwyune peuu: mehynapoonu obuuaj, npaxca opxcasa, opinio
iuris (ceecm o npaenoj obasesznocmu), uoenmugurayuja oobuuaja,
Vjeourwene nayuje, I'enepanna cxynwmuna, Komucuja 3a
mehyHapooHo npaso.

1. YBO/J

Nwmajyhu y Buny 3Ha4aj oomdaja y Mel)yHapogHOM IIpaBy, Heja OBOT
paja je aa ce aHaIM3upa HAuYWH Ha KOju 00WYaju HacTajy U Kako ce JI0Kasyje
IUXO0BO TOCTOjamk¢ (MACHTU(UKAIH]A) KAKO Y TPATUITHOHATHOM, TaKO U Y
MoziepHOM MeljyyHapoaHoM mipaBy. [IpBeHCTBEHO, TpHKa3yje ce NITa YHHH
eJIEMEeHTE jeTHOT 00mMYaja ¥ Ha KOjU HaYWH ce UACHTU(DUKY]Y TH SIIEMEHTH,
OITHOCHO KaKO C€ MCI0JbaBajy — C 003UPOM Ha TO Ja 00WYaj TPEICTaBIba
HEMHUCaHO MPABHO MPABUIIO, 32 Pa3iIuKy on MehyHapoaHux yropopa. Cto-
ra, MoTpeOHO je YTBPIAUTH KOje palihe Ce MOTY OKapaKTepHUCaTH Kao WC-
ToJhaBame elleMeHaTa o0nJaja U Koje ycJioBe ofpelheHo moHamame Tpeda
Ila ICTTYHHU 11a OM ce cMaTpao oondajHuM mpaBujiaoM. Hema cymme ma cy
obnyajHa TpaBHA IpaBUJjIa HAIIlJIa 3aCTyKeHo cBoje MecTo y Craryty Me-
hynapomHoTr cyma mpaBae y 4iaHy 38 — 10jaBJbyjy C€ Kao jeJaH O TJaB-
HUX U3BOpa MpaBa 3a pelaBame crnopoBa uzmely npxasa (MusrcaBibe-
Buh 2016, 8). MehyTuMm, kako ce MeljyHapoIHO ITpaBo pa3BHja y CKIAIy ca
nmoTpedama MeljyHapoHe 3ajeTHHTIE, jaCHO j€ JIa je TTOJI0KHO TpOMEeHaMa,
a caMUM THUM Cy 1 00WYaju TOKWBEIH N3BECHE TIPOMEHE. JaBIbajy ce HOBH
HAYMHU 32 HACTaHAK W UIACHTU(UKANIH]Y 00nNYaja, KOjU C€ PA3IIUKY]y O
HaYMHAa KOj€ je TMO3HABAJIO KJIACHIHO Mel)yHapomHO TIpaBo.

Onpeheny 3acnyry 3a To uma u Opranuzanuja YjequbeHUX Halldja,
KOja Kao HajopojHUja MehyHapomHa opraHmW3alinja mpeacTaBjba MECTO 3a
HCTIOJbaBakE CTaBOBA MehyHapoaHe 3ajeqautle. [loce6HO ce m3mBaja yiora
Komucuje 3a MeljyrapomHo mpaBo, Koja ce aeTajbHHje OaBuia MehyHapoa-
HHUM oOWUajuMa, IITO je jaCHO Ipe CBETa jep je MUTamke HACHTH(PUKAIT]S
obnuaja yBpcTuna y gaesuu pex 2011. ronwHe, Ha cB0joj 63. cecHju, a 1mo-
TOM ¥ IMEHOBAJIA CITCIIHjaJTHOT H3BECTHOIIA 32 OBO IuTame (International
Law Commission). [Topen Komucwuje 3a MehyHapoHO MpaBo, BETUKH 3HAYA]
uma 1 MeljyyHapomHu cyJi TpaBJie, Kao IMIaBHH CYJICKH OpraH MeljyHapoHe
3ajemHuIIe, KOju je y cBoM CTaryTy, y uiaHy 38, H3pHIuTO HaBeO 00m1aje
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Kao jellaH Of TVIaBHUX M3BOpa MpaBa’ —kao IITO je Hampes HaBeaeHo. He
caMo Jla MX je HaBeo Kao INaBHe W3BOpe Mpasa, Beh To CBOjuM mpecyaama,
y KOjUMa ce€ PeIOBHO KOPUCTH OOMYajHUM MPaBOM, MOTBphyje y IMpaKcu.
TuMe WTO UX CTATHO IPUMEbYje U3HOBA M N3HOBA MOTBplyje HUXOB 3HaA-
4aj. [Topex MehyHnapomHor cya rpasje, y CB0joj IIpaKkcH Cy ce oOndajuma
kopuctuiu U ad hoc Tpubynanu kao mro cy Tpubynan 3a 6usmy Jyrocna-
Bujy (ICTY), TpuOynan 3a Pyanny (ICTR), kao u Cranau Mehynapoguu
KpUBHYHH cyA. JypucnpyaeHuuja opux MehyHapoanux TpudyHana, Koja ce
0aBuJIa IUPOKUM CIIEKTPOM Mel)yHapOoJHOPaBHUX MMUTAba, TTOJIAKO je MO-
yena Jja ce y3auxke y Hopme MehyHapoaHor oonyajuor npasa (Baker 2010,
175). CBe HaBeneHO yKa3yje Ha YMIEHULY 1a MehyHapoaHO IpaBo He Ou
nocTojajo 6e3 00n4ajHIX HOpMH, Mehy THM Kako Ou ce join 60Jbe pa3yMeo
3Hau4aj oOnyvaja y MmehyHapoaHOM IpaBy, HEOIIXOAHO je IPBEHCTBEHO Aehu-
HUCATHU T0jaM 00M4aja u 00jaCHUTH eJIeMEHTE KOjU Ta YHHE.

2. MEBYHAPOJJHU OBNYAJ - I1IOJAM U EJIEMEHTU

Mehynaponuu cyn npasne y uiany 38 CraryTa, peksio Ou ce Kpat-
KO, alli ¥ JjaJbe MPEIU3HO, AeQuHHUIIe 0014aj Kao ,,JOKa3 OMIITEe IMpaKce
npuxBahene kao npaBo®.? OnmupHUjy AeUHUAIIN]Y 00HUYaja 120 je mpo-
(hecop bophesuh — melyyrapogau o6muaj je cTaB u MoHAIIamke CyOjeKkTa
Mel)yHapoIHOT TIpaBa rpemMa ApyTuM cyOjeKTrMa MeljyHapOoTHOT TIpaBa y
BUXOBIM Mel)ycoOHMM oHOCHMa, a ofpeler je mpaBauM yoehemem (bop-
hesuh 1995, 626). To nonamame je moTepheHo y mel)ynapoaHoj mpakcu, a
npaheHno cemrhy z1a ce BpIIN Kao MpaBo OJHOCHO J1a Ce U3BpIaBa kao o0a-
B€3a U [IMJb YCTAHOBJbEHHa Me)yHAPOIHUX 0OMUYajHUX TIPABHUX ITPABHIIA
je ypeheme omHoca m3mely cyOjexaTa MeljyHapoIHOT IpaBa y mpaBIy pas-
pelema u npemoinhaBarma HaCTaIUX CIIOPOBA U MOCTU3aka CBEHTYaTHE
3ajeqauuke kopuctu (HBophesuh 1995, 626).

W3 naBenennx nedrHUnmja Beh MOKeMO /1a 3aKJby9MMO IIITa CTaia
y eneMeHTe obrudaja — a Ou ce jeTHO 0OMYajHO TIPABHIIO MOTJIO CMaTpaTH
U3BOpOM MeljyHapoHOT TpaBa, Mopa Jia TOCTOjU MpaKca, OTHOCHO yCTa-
JbEHO TIOHAIIAKk-E AprKaBa (MU JpyTruX cyOjekara MeljyHapoaHoT mpaBa — o
yeMmy JeTaJbHHje y HACTaBKy) y ofapeleHnm cutyarijama, koje Mmopa OUTH
JTIOBOJHHO OIIIIITE — Y CMUCITY MOHamamka Beher Opoja apxaBa U Koje Mopa
na Tpaje onpeheHu, Tyu BpeMeHCKH nieprof. Jlakie, Huje TOBOJEHO Aa

! CraryTt Mehynaponnor cyna npasze (United Nations, Statute of the International Court of Jus-
tice, 18 April 1946), 4. 38.
2 CraryTt Mehynapoznsor cyzna npasje, wial 38.
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TO TIOHaBJba Manu Opoj WiaHOBa MelyHapoaHe 3ajeaHuLe (0 jeqHOM Yiia-
HY HEMa HU TOBOPa), HUTHU MOHABJbAE CME J1a OyJie MOBPEMEHO, OTHOCHO
UCTIpECcenaHo MOBPEMEHUM JpyraunjuM npasuiuma (Joaunh 2015, 75). ¥V
TOM ClTy4ajy He MOXe Ja c€ CTBOPH omnuTe (yHUBEp3aJiHO) 00MYajHO Tpa-
BUJIO U MOKE JIa CE CMaTpa Jia je y MUTamy ydecTana Mpakca Koja MOoxKe
Jla ©Ma HEeKHW 3Hayaj, aJu He | Jia To Oyje omnmte Mel)yHapogHo oObnuajHo
npasuio (Joruuh 2015, 75). Jlanac cy crangapau 3a yTBphuBame ominre
npakce yOaxXeH! Yy OZHOCY Ha TpaJullHOHAIHE O0HUaje.

OnmTocT ce MOXKe MPETIIOCTABUTH Ha OCHOBY CrielIU(UIHE TeKHHE
NOjeIMHUX ApXKaBa KOje YUECTBY]Y Y IpakcH (pernpe3eHTaTuBHOCTH), UIIH
aKo ce pazau o oapeheHoj BpCcTH ak THBHOCTH (KOCMOC, IOMOPCKO IIPaBo, Me-
hynapozgna 30Ha...) (MunucassseBuh 2014, 216). Crora 3aXxTeB y morieny
jenHooOpa3HOCTH MMOHABJbAA HE Tpeba cXBaTaTh JOCIOBHO, Y CMUCITY Ja
MOCTOjU NOTIYHa YHU(POPMHOCT MPAKCE, TAKO HELITO CE HE MOKE MOCTH-
hu Ha yHHBep3aJHOM IUIAHY, I7Ie Cy MPUJIMKE U YCIOBH MOHEKaa BPJIO pa-
3MUYUTH, TITO UMa 3a MOCIEeIUIy Ja je U TpaKca Ap)Kasa YeCTO HEOBOIb-
Ho ycknahena (Kpusokanuh 2012, 44). Y tom cmucny Kensen npensuba:
,,00M4aj KOju CTBapa HOPMY OMIITET MehyHapOAHOT ITpaBa 00aBe3Hy 3a CBE
nIpkaBe Mel)yHapoaHe 3ajelHuIe, He MOpa HY KHO Aa Oyze ImpaKkca CBUX JIp-
*aBa. JJoBOJBbHO je 1a ra ce P> BEIUKHU Opoj THX JIpKaBa yKJbyuyjyhu u
OHE Koje Cy o1 moceOHe BaXXHOCTH IpeMa cBojoj Mohu u kyntypu (Kelzen
1953, 127, naB. npema Munucaspeuh 2016, 55).

[open onmTocTn ¥ YHUBEP3aTHOCTH, IPAKCy Tpeda Aa OAIuKYyje U
JyTOTPajHO MOHABJbAIGE TUX PAIBHU. Y KIACHYHOM Me)yHapOaHOM IpaBy
JOYTOTPAjJHOCT MOHABJbaMA je MoApa3yMeBala aa je moTpedHo aa mpohe ayxu
BPEMEHCKH MepUOJ (BULIE JELICHH]ja UM YaK U BEK) KaKo OM ce yCTaHOBHJIIO
oapeheno obuuajHo mpasuino. Mehytum, y MoJepHoM MeljyHapoJHOM MpaBy
3aXTEeB BPEMEHCKE IyTOTPajHOCTH je 3HATHO CHUIKEH, IITO j€ TOTBPAMO U
Melynapoauu cyn npasje y CBOjoOj MPECyAH y clydajy eMMKOHTHHEHTA-
Hor nojaca CeBepHOT Mopa: ,,Maja npoja3ak caMo KpaTKOr BpeMeHa HH-
je ob6aBe3HO, MM caMo TI0 ceOH, mpenpeka 3a GopMupame HOBOI IIPaBUiIa
00MYajHOT MpaBa Ha OCHOBY OHOT'a IITO j€ y TIOUETKY OHJIO CaMO YyTOBOPHO
MPaBUJIO, HEOIXOAAH 3aXTeB OMO OM, Ja TOKOM MEpHoJa O KOME Ce paiH,
KaKo ToJl OH OMo KpaTak, mpakca Jp:kaBa, yKJbyuyjyhu u mpakcy apkaBa
YUju cy HHTepecH noceOHO moroheHu, Tpeda na Oyzxe oOMMHA U 3aIIpaBo
JeAMHCTBEHA Y OJJHOCY Ha ofipende 0 KojuMa je ped; mopes] Tora Tpeda jia
OYHTYje OMILTE MPHU3HAKE [IPABHOT MpaBUJIa HA HAUYWH KOjH MOKa3yje aa
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je TpaBHO MpaBHUJIO WIIM MpaBHa 0OaBe3a omre npusHara.’ Cyx je oBoM
IpecyIoM MOTBPAMO JIa HUje MOTPeOHO Aa mpole cyBHIle TyT BPEMEHCKH
nepuoa aa 6u ce GopMHupao 00MUYajHO MPABHIIO, Y BE3H Ca KOJUM je MpaK-
ca jeIMHCTBEHA U YKOJIMKO C€ TIOPEA MTPaKce UCTI0JbaBa U CBECT O TOME /12
je To mpaBHO MpaBujo obaBe3yjyhe — mTo cBaKako MpeaCcTaBiba jeIHY O
HOBMHa y Mel)yHapogHoM mpaBy. Ha 0BoM MecTy MOKeMO yOUNTH KOJUKH
je 3Ha4aj odMyaja y MOAEPHOM Mel)yHapOoIHOM IpaBy — IIOCEOHO 3a HACTa-
HaK HOPMH y oapelheHuM rpaHama Mel)yHapOAHOT jaBHOT MpaBa Koje jour
yBEK HHUCY JI0BOJBHO pasBujeHe. [IpeBacxoano unmeHnna aa je omoryhen
HacTaHaK HOBMX 0OMYaja 3a jako KpaTak MEePHOJ BpeMeHa, Y3 HCIYHhEHhe
onpeheHux ycnona.

CaMuM THM, 3aXTEB 3a 1yroTpajHomhy mpakce je naHac u3ryouo
CBOj pallMOHAJIHU OCHOB, Oynyhu na y opranusoBanoj mehyHaponHoj 3a-
jenHMLH Koja je mocebno y nuny YH u npyrux mehynaponHux opranusa-
nyje 1obuia CpeAMIITe y KojuMa ApXKaBe MOTY Jia paclpaBibajy U JOHO-
ce OJIyKe O CBUM MUTamHUMa O]] 33jeJHUUKOI HHTEpeca, IpaKkca Kao eJie-
MEHT oOnvaja MOXke ce GOPMUPATH Y PEIaTHUBHO KPAaTKOM BPEMEHCKOM
poky (Kpeha 2018, 92). OBa pa3nuka y noriieny AyKHHE poKa MOTpeOHOT
3a popMHpamke MpaKce Kao eleMeHTa 00MYajHOT MpaBuiia HaBelsa je JIeo
TeopHje Ha NojeTy o0nyaja Ha TPaJAULMOHATHE U ,,MHCTAHT" (MJIM MOMEH-
tanHe) oonuaje (Kpeha 2018, 92). [loxena Ha TpaauuOHATHE U HHCTAHT
o0Onyaje mpeAcTaBba joul jeJHy HOBUHY MOZAEPHOT Mel)yHaponHor npasa,
a MHCTaHT OOMYaju MMajy BEJIMKH 3HAUaj y CaBPEeMEHOM MelyHapoaHOM
npaBy. [Ipu yemy ce Kao mpuMep MHCTAHT 0OHYaja TOTOBO 03 U3y3eTaKa
HaBOAM JIAHCHpAame MPBOT BemITaykor catenura y ceemup (Kpusokanuh
2012, 47). Y HaBegeHOM MpUMeEpy, IPAKCy OCIMKaBa cama pajiiba JaHCH-
pama caTenmTa, a CBECT O MPaBHOj 00aBE3HOCTH OCIMKABAjy PE30JyIHje
JIOHETE Y OKBHUPY YjeIUI-CHUX HallMja, Ha CEAHNIIaMa Ha KOjuMa je pacipa-
BJbAHO O UCTPAXKUBAY KOCMOCA.

[Ipunukom nedpmHuCama 00MYaja HAIOMEHYJIH CMO /1 je y TUTaby
noHamame cy0jekara Mel)yHapoaHe 3ajeJHH1IE, [ITO MOApa3yMeBa onpehene
paame. 3aHHMJBMBO j€ Jia TO MOHAIAE MOKE OMTH M aKTUBHO M TTACHBHO
— YHIbCHHE WIH Y3/AP)KaBambe Ol YHbEHha, aJli Kako O 00uvaj Morao OUTH
(dbopmupaH panmaMa Koje ce cacToje y y3Ap)KaBamwy O YHbCHa MoTped-
HO je J1a ce cyOjeKTH CBECHO y3ApiKaBajy Ol YHIbEha, 1a TIOCTOJH CBECT O
paBHOj 00aBE3HOCTH HEUNHEHHa, OAHOCHO MPONyIITama ofpelheHe paame.

3 International Court of Justice, North Sea Continental Shelf Cases, Judgement of 20 February

1969, macyc 77.
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TakaB cTaB je moTBpano U CTaiHu cyJ MehyHapoaHe paBje y CB0joj Ipe-
cyau y cinyuajy Jloryc.!

Tume yBuhamo BaXKHOCT M HEOITXOJHOCT APYTOT eIEMEHTA, KOjH T€O-
peTHyapy MeljyHapoIHOT MpaBa joI Ha3UBajy ¥ CyOjeKTHBHUM €JIEMEHTOM,
a TO je CBeCT 0 MpaBHOj 00aBE3HOCTH HaBEACHOT MoHaImama. MelhyHaponnu
o0Hn4aj ce mocMaTtpa Kao u3Bop Mel)yHaponHor mpasa, yrnpaso 300r 3aMu-
CJIM JIa YKOJIMKO JprKaBe JIeNyjy Ha oApeheH nocieqan HauuH, OHAa Ce Te
Jp’KaBe MOHAIIajy Ha TaKaB HAuYMH jep uMajy ocehaj mpaBHe o0aBe3e — Ha-
3BaH opinio iuris (Baker 2010, 176). [lutame cBeCTH O IpaBHOj 00aBE3HOCTH
je Jeo mporieca y KOMe HacTajy o0n4aju, a a Ou ce MOCTHTJIa 3ajeJTHUIKa
CBECT HEOIXO/HO je J1a OJHOCH JAp)KaBa OyAy MOJUTHYTH Ha jedaH BUILN
HuBO (MunucasibeBuh 2016, 68). Tako je MOKEJPHO /1a MOCTOjU 3ajeTHUY-
KO BEpOBame, OUCKMBaka U pa3yMeBama Koja cy npeABoheHa HajBULIIM
MpeCTaBHULIMMA PKaBa yUeCHUIA Y jeJHOM OOMUYajHOM IPOLECy, Te ce
300r OBUX 0COOMHA 0OMYajHOT Mpolieca MOXKE 3aKJbYUUTH Ja Ce yCIocTa-
BJba crieln(prUaH 3ajeTHHIKN HHTEPEC MOBOJOM HEKE MPaKce H J1a 3ajeTHO
J0J1a31 10 HacTaHka obaBe3yjyhe Hopme (MunucassbeBuh 2016, 68). Jacno
je Ila je HeOIXO0/THO J1a TOCTOje OBa eIeMEHTa KaKko OU M 00MYajHO ITPaBHIIO
MOCTOjaJio, aJli U Jia TIOCTOje 00MYajH KOjU HE caapiKe eIEMEHT CBECTH O
npaBHOj 00aBE3HOCTH, a TAKBM 00MYAjU Ce HA3UBajy IPOCTHUM OOMYajuMa.

3akJpydyjemMo J1a o1 0OMYajHOT MMPaBHOT MpaBuia Tpebda pa3InKoBa-
TH TIpocTe (IyKe) odudaje, KOju y IMHUPEeM CMUCITY 00yXBaTajy U MpaBuiIa
mehynaponne kyproasuje (Kpeha 2018, 89). [Ipocte obnuaje y cBeTI0CTH
HaBezIeHOT ofipeljerba 00MyajHOpaBHUX MTPpaBHIla OJIKY]e OJICYCTBO Opinio
iuris (Kpeha 2018, 89). Ako ce TakBa ImpaBuIIa MpeKpILe, TO MOXKE Ja IOBEJIE
JI0 TIoropIuama ogHoca u3Mely npkasa, au He U 0 MehyHapoaHONpaB-
He OATOBOPHOCTH, jep MehyHapoaHo npaso Huje noBpeheHo (Kpusokanuh
2018, 132). Hanpotus, Kpiieme Mel)yHaporHOpaBHUX 00MYaja MpeACTaBIba
KplIeme Mel)yHapoJHOTr paBa, LITO 0TBapa MuTame MelyHapogHonpaBHEe
oarosopHoctu npekpirona (Kpusokanuh 2018, 132).

[Iponec crBapama 00MYajHOT TIpaBa je 0 MHOI'O YeMy Creu(Hy-
Ha IpaBHA KOHCTPYKIHUja, C jeJHE CTpaHe, TO MPEACTaBsba CIIOHTAHHU MO-
JyXBaT 300T YNCHHIIE Jla Ce ApXKaBe, OTHOCHO MehyHapoaHu Cy0jeKTH,
J0OpPOBOJBHO MOJBPraBajy MmoceOHOj MpaKcH, Koja je y CKIaay ca hUXo-
BuM nnTepecuMa (Milisavljevié & Cuckovié 2014, 34). Ca apyre crpane,
TO je cacBMM HETHIHMYaH MNOCTyNaK y nopelhemy ca mpouecom cTBapama

4 Bupa. Permanent Court of International Justice, Lotus case, Judgement of 7 September 1927,

PCIJ Series A. No 10.
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npaBuiia y HAlIMOHATHOM IpaBy Oyayhu aa moapasymMeBa HEMHMCaHO Mpa-
suito (Milisavljevi¢ & Cuckovié 2014, 34). TlomTo ce paau 0 HEMHUCAHUM
M3BOpUMa TIPaBa OHH CBOjy 00jeKTMBH3aLUjy 100Hjajy IPEKO OMIIyKa Cy-
Jla UITK Iy TeM KoauduKaIuje Kajia ce 3arpaBo npelinBajy y yropope. 30or
TOra je yBeK OMJIO Ba)KHO YTBPIAUTH ILITA Cy HHCTPYMEHTH 32 JJOKa3UBa-
we obnuaja (MunucassseBuh 2014, 234). HeonxonHo je Aa TUM UHCTPY-
MEHTHMa MOXEMO J]a YTBPAMMO Jia je pakca ApKaBa MaTepujaIn3oBaHa
y oapeherHom o0iHKy, Kao u Ja he cBectT o mpaBHOj 00aBE3HOCTH OUTH ja-
CHO HMCIOJbEHA, KaKko OM ce hopMupalio U Mperno3Hano 0oudajHo IpaBuIo.

3. THCTPYMEHTHU 3A JIOKA3MBAKBE OBMTYAJA

Kao mrto je HaBeneHo y MpeTXoaHOM JIely, 1a 0u ce onpeheHo noHa-
mame cy0jexara MeljyHapoJHOT mpaBa MOTJIO CMaTPaTH €JIeMEHTOM ITpaKce
y 00M9ajHOM IpaBy, HEOTIXOHO j€ Jla TAKBO TIOHAIIamke Oyze momo0Ho 1a
MIpe7IcTaBJba MpaKkcy. YBUACTH CMO Jia je MoTpedHo /a mpakca Oye mpahena
cgenrhy o mpaBHOj 00aBE3HOCTH, OTHOCHO CYOjeKTUBHUM €IIEMEHTOM, JTOK
ca apyre cTpaHe Tpeda yTBPIAUTH KaKBO MOHAIIake Mopa OuTH 1a Ou Ou-
710 KBaJTU(PUKOBAHO Ka0 eJIeMEHT IpaKkce oonuajHor mpasuia. [IperxomgHo
HaBe/ICHO OM 3HAYMIIO, /1a HE IPE/ICTAaBIJba CBAKO MIOHAIIAE ITPAKCY KOja ce
MOYKE CMaTpaTH eIeMeHTOM 0014aja, CTOra je TOTPeOHO YTBPAUTH HHCTPY-
MEHTE 3a JIOKa3uBame 00n4aja. 3a pa3TnKy of KiacudHor Mel)yHapomgHor
npaBa, cCaBpeMEHO Mel)yHapOoHO ITpaBo MM03Haje 3HATHO BHUIIE HHCTPYMEHa-
Ta 3a JIOKa3uBamke 00MUaja, OTHOCHO, TIOpe IpkaBa U Mel)yHapoaHe opra-
HU3aIlMje MOTIa1ajy oI akTepe YHja mpakca Moke OuTH KBanu(pruKoBaHa
Kao eJleMeHT 0OnyajHoT pasuiia. TpaauinoHaTHN 00MYajH Cy HACTajallud y
aMOMjeHTy YBPCTOT CyBEpEHUTETA JprKaBa Ia je OMII0 HEOITXOAHO J1a BOJba
np>kaBe OyJie HECTIOPHO M3pa)keHa, JIOK je KOJl MoJIepHUX oOndaja Moryhe
Jla caMO HEKOJIMKO JIpyKaBa CTBOPH OMIITH 00MYaj KOjU Be3yje YUTaBy Me-
hyHapoaHy 3ajeqHUITY, Kao HITO je TO CIy4aj ca KOCMUYKHUM IIPaBOM, Kao
mTo je HaBeneHO (MrmumncaBibeBuh 2014, 241).

Konmxo je 3Ha49ajHO OApEaNTH KOja TIOHAIIAkha CE MOTY y3€TH Kao
€JIEMEHT IpaKce TOBOPU YHILEHHIIA /1A j€ CTICIMjATHN N3BECTHIIAI XaJICOH
y CBOM M3BEIITAjy HABEO J1a Cy €JIEMEHTH KOjH KOHCTHTYHINY JI0Ka3e Me-
hynapogHOT 00HMUAjHOT TTpaBa TEKCTOBH Mel)yHApOIHUX YTrOBOpa, OITyKe
MehyHaponHuX CyzoBa, OJUTyKe HallMOHATHHUX Cy/IOBa, HAIIMOHATIHO 3a-
KOHOZIABCTBO, TUIUIOMATCKa KOPECIIOACHIN]a, MUIIJbEHha HAlMOHAITHUX
MPaBHHUX CABETHHUKA, IIpakca MeyHapoHUX opraHusamnuja.’

s Bua. Hudson 1950, 24-33.
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W3 nctux pasnora ce MCIUTUBAKEM PABH KOje criafajy y Ipakcy
npkaBa 6aBuo u Melynaponnu komutet LlpBenor kpcra, y cBojoj Cty-
IUjU 0 MehyHapoHOM 00MYajHOM MTPaBy M HAaBeO je Aa cieaehu akTu cra-
Jajy y mpakcy Apxasa: GU3HUKH M BepOaJIHU aKTH JpKaBa YWHE IPaKCy
KOja JIOBOJIM JI0 CTBapama obuyajHor mehynapoxnor npasa (Henckaerts,
Doswald-Beck 2005). ®u3nuku akTH, Ha IPpUMEP, OAPa3yMeBajy MoHala-
e Ha 00jHOM TOJBY, Kopulitheme opel)eHor opyKja U TpeTMaH ojipel)eHux
KaTeropuja Juia, 0K BepOalHu aKTH MOAPA3yMEBajy BOjHE IPUPYUHHKE,
HaI[MOHAJIHO 3aKOHOJAaBCTBO, HAIIMOHAIIHE CYJICKE Mpecye, yIyTCcTBa 3a
opy’kaHe u cHare 0e30eIHOCTH, BOjHE Iy kKOeHe M3BeIITaje y TOKY para,
JIUIUIOMATCKE MPOTECTE, MULIJbECHa 3BaHUYHHUX MIPABHUX CABETHUKA, KO-
MEHTape BiIaJie Ha HALPTE yroBOpa, U3BPIIHE OJJIyKe U IPaBUITHUKE, H3ja-
Be npe] MelyHapogHUM TpuOyHanuMa, uzjaBe y MehyHapoOgHUM OpraHH-
3anujama u Ha Mel)yHaponHuM KoH(epeHIrjaMa U MO3ULIKje KOje 3ay3uMa
BJIaJla y OlHOCY Ha pe3onyunje Mehynaponuux oprannsanuja (Henckaerts,
Louis Doswald-Beck 2005). Maxo je Mehynapoauu komuteT L{pBeHor kp-
CTa y CBOjOj CTY/AMjU aHAJIU3UPA0 YIIaBHOM IpaBHiia MehyHapoaHOr Xy-
MaHHUTAapHOT MpaBa, CBAKAaKO ce MOOPOjaHu aKTH MOTY CMaTpaTH MPaKCcoOM
Jp’KaBa 3a HACTaHAK 00MYaja CBUX rpaHa MelyHapoIHOT MpaBa, y CMUCITY
OHHX KOjU CY 3a TO MMOJ00HHU.

Takole, Jan bpayniu je Ha ciinuan HauMH ka0 MehyHaponHu Komu-
teT LlpBeHor kpcTa modpojao paame Koje crnanajy y npaxkcy apkasa, i TO
cieznehe akte: ,, AUJIOMATCKa MPEMNCKA, MOTUTHYKE U3jaBe, HOBUHCKH U3-
BEIITajH, MULIJbCHa 3BAHUYHUX MTPaBHUX CaBETHUKA KOja Cy CaOIITeHA
JABHOCTH, 3BaHUYHU MPUPYUHULIU O IPAaBHUM MUTAmbUMa, Ka0 Ha IPUMEP
BOjJHU MIPUPYYHHUIH, U3BPLIHE OJITYKE U IPaKce AP>KaBHUX OpraHa, KOMEH-
Tapu Biajaa Ha Hanpte Komucuje 3a MehyHaponHo npaBo, 3aTUM, APKABHO
3aKOHOJABCTBO, pecyie Mel)yHapoJHUX U HAIIHOHAITHUX Cy/10Ba, (hopMal-
HE U3jaBe y yroBOpHMa M JIPYrUM Mel)yHapoqHUM AOKYMEHTHMA KOjU ce
OJIHOCE Ha ITpakcy MehyHapoaHUX HHCTUTYIHja U pe3oiyunje ['enepanne
CKYNIITHHE Y]jeInbeHNX Hallija KOje Ce OIHOCE Ha ITPaBHA MTUTakba, Kao 1
aKTH Koje ycBaja ['enepanna ckymnuruna (Brownlie 2003, 6). Yenen nuna-
MU3aluje MehyHapoIHUX ofiHOca yBUl)aMo Aa Cy ce T0jaBHIIN pa3IuIUTH
MHCTPYMEHTH 32 J0Ka3uBame 00M4aja, 1a ce TAaKO HaBOJE HEKH MOTITYHO
PEIOBHU, aJlM M HEKH MOTIYHO aTUIUYHH: HOBUHCKHU YJIAHIH, U3jaBe I10-
ClIaHWKa y HallMOHAJTHUM NapiaMeHTHMa, h3jaBe Ha Mel)yHapOoaIHUM KOH-
(depennmjama, u3jaBe MpeACTaBHUKA pKaBa y OKBHPY Mel)yHapOoIHUX Op-
raHusalnuja, cyJacke oJuryke, 3akoHu... (Munucasibeuh 2014, 241). Yax
MOjEIMHN ayTOPH pa3Marpajy Ja jJu ce o0jaBe HAjBUILUX MPEICTaBHUKA
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3

BJIACTH Ha 3BAHMYHOM HaJIOTy APYIITBEHUX Mpexka Kao WTo je ,,IBurep’
MOTy CMaTpaTH HcIoJbaBambeM Bosbe.’ Ha oBoM MecTy Takolje MOXeMO YBH-
JETH OUHMTIIeIHE pa3sinKe n3Mel)y TpaInonMoHaIHUX 1 MOJICPHUX 00nYaja.

MelyTim, yak 1 Kajia ce yTBpIH Aa eJIEMEHT IpaKce IMOCTOjH, HE MO-
e ce cMaTpaTH J1a je TuMe popMupano obnvajHo MPaBUIIO, Kao IITO CMO
HaBeJH, 3a GopMHupame 00MUaja HEOIXOJTHO je Jia MMOCTOje ABa SIEMEHTA,
OJJHOCHO J1a MaTepHjaHu eJeMeHT nparu cyOjexktuBHU. Kako Kockenu-
jemu Harnamana: ,,DyHKIIMja ICUXOJIOIIKOT SJIEMEHTA je ]a TapaHTyje aa
Taj 00MYaj HUje y CYIPOTHOCTH ca JTUOepaTHOM TEOPHjOM 3aKOHOIaBCTBA.
OH npencTasba ,,yHyTpPalIbU aCHEKT 3aKOHA KOjU r'a pas3yIiKyje o1 jel-
HoctaBHe npunyae” (Koskenniemi 2005, 410). Ctora ce noapasymeBa z1a
je HeomXOJHO Ja ce Topea Mpakce WACHTU(PHUKYje U TOCTOjabe CBECTH O
MpaBHO] 00aBE3HOCTH, KaKO OM C€ UCIYHHO M JIPYTH €JIEeMEHT 3a HOopMHU-
pame obnuajaor mpasusia. CBECT 0 MPaBHO] 00aBE3HOCTH CE€ MOKE UCIIO-
JbaBaTH clpoBol)emeM oipel)eHnX aKTUBHOCTH O]l CTpaHe Mel)yHapoIHUX
cy0jexarta —jaBHO Wi TpehyTHO — TO CBEIOYM O TOME Ja XKelle YIPaBo Ta-
KBY IIpaKcy M Jia ce MoHallajy y cKiaay ca ToM npakcoM (Uparues 2023,
24). Ca npyre cTpaHe, CBECT O IPaBHO] 00aBE3HOCTH CE MOXKE HCIIOJbUTH
U IIyTeM JeKJapaluje, y TOM ciydajy ApKaBe IMyTeM JeKiapaluje, Koja
HUje mpaBHOOOaBe3yjyha, mpuxBaTajy 1a ce moHamajy Ha ogpehenu Ha-
yuH ([{parues 2023, 25).

TpaauumroHanTHu 00MYaju OAPA3yMEBANH CY jeIHOCMEPaH MPOLEeC
HacTaHkKa oOHMYaja — MPBO je MOocTojaja Mmpakca JIpkaBa Koja je MpPOTEeKOM
BpPEMEHA, a y3 UCIYHEHOCT MOTPEOHMX YCIIOBa — y CMHCTY (OpMHpama
CBECTH O IPaBHOj 00aBE3HOCTH, AOBOJAMIA A0 KpHCTalu3aluje oondaja
(Munucasssesuh 2016, 77). Y pnanamme BpeMe IPUINKOM (opMupama
HOBHX OOMYajHUX IpaBHJIa BEJIHKY, aKO HE U JOMHUHAHTHY YyJOTY UTpa-
jy mehyHapoaHe opranusaiuje, Te je HCIpaBaH CTaB Ja IMpaBHa IpaBuia
HACTajy Ha OCHOBY aKaTa M pe30JylHja y OKBUpY ' eHepaiHe CKynIITHHE
Yjenumenux Haruja (Munucasssesuh 2016, 77). OBo TyMa4mMo Jia je MO-
ryhe y MonepHoM Mel)yHapoaHOM MpaBy Aa MPBO HACTAHE CBECT O IPaB-
HOj 00aBE3HOCTH — KpO3 pe3onynuje ['enepaaHe CKyNnImTHHE, a TEK OHJIA
Jla ce TIOHAIIakheM JIpJkaBa y CKJIaay ca pe3oiylrjama pa3Boje U mpakca
Kao eJIeMeHT, 0 ueMy he OUTH BHILIE peun Y HACTABKY.

JacHo je na cy akTu Mel)yHapoqHUX OpraHu3alnja oj] BEJIUKE BasKHO-
cTH 3a popmupame u uaeHTHUKannjy MehynapogHor odnyaja y Mozaep-
HoM MehyHapomuom mipaBy. [loceOHO ynora Opranuzanuje YjenumeHX

3a Bume o Tome Bua. Green 2022, 1-53.
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HaI1ja, Koja 300T OpPOjHOCTH CBOjHX YJIAHOBA M IIHPOKOT CIICKTPa MUTamka
MmehyHaponHor mpasa koje oopaljyje Ha cBakOIHEBHOM HUBOY, UMa Behu
yTHIIa] HETO OUJIo Koja apyra MehyHapoaHna opranuszanuja ganac. [loceo-
HY YJIOTY Koja je of 3Hauaja 3a MehyHapoaHo oOM4ajHO MPaBO UMajy Hbe-
HU TTIaBHY OpraHu, a HajBuile [ eHepanHa cKyniuTuHa, kao 1 Komucuja 3a
mehyHaponHo mpaso.

3. YTULIAT VIEJUBEHUX HALTMJA HA
MEDBYHAPO/IHO OBMYAJHO ITPABO

Mehynapoase opranuzanmje cy ce ahupmucale Kao 3Ha4ajaH akTep
Mel)yHapoIHUX OHOCA M Kao HeM30ekaH OKBUD 3a Boheme MelyyHapomHe
TIOJIUTHKE, U CXOIHO TOMe, Kpeupame MelyHapomsor mpasa (Glodi¢ 2019,
145). 360r oBakBOT 3Ha4aja 3a OJBHjak€ MeyHapOIHHUX O/HOCA, Mel)yHa-
pOIHE OpraHu3alnuje Cy y CaBpeMeHO BpeMe Mperno3Hare kao GopyM yHY-
Tap Kojer ce Mory (popmupatn mel)yHapogHU 00MUaju pelleBaHTHH 3a ype-
heme melhynaponsor xxuBota (Glodi¢ 2019, 145).

VYjenumene Hanwje (y najbeM Tekcty Y H) cy mehynaponna opranu-
3aIrja Koja je OCHOBaHa HAaKOH 3aBpIleTKa [lpyror cBeTCKOr paTa M uMa 3a
IIWJb OJ[p’Kame MUpa y MehyHaponHoj 3ajeqauiiu. OBa MelyHapomHa op-
raHu3aInja MoYrBa Ha UJIEjH KOJEKTUBHE 0e30eTHOCTH, Koja je Ouia mu-
poxo npuxBahena jom nocie IlpBor cBeTckor pata, kao Mel)yHapoaHu 1mo-
penaK Koju 3ajeJHUIKOM aKIijoM Tpeda aa oHeMOoryhu arpecruBHY IOJH-
THKY cBake oJl ApxaBa wianuna (Juvmurpujesuh u Paunh 2011, 213-214).

[IpaBHO yTemespeme Opranuzanuje YjennmeHnX Hallija MoYnBa Ha
[ToBessu YH, x0ja nMa JBOCTPYKY IPUPOAY — C jeTHE CTPAHE TO je YCTaBHU
akT Opranuzanuje y GopMu MyJITHIaTEpaIHOT YyTOBOpa, a ca APyre CTPaHe,
[loBespa HUje oOmuan mel)yrapoauu yroBop, Beh yroBop xujepapxujcku
BUIIIeT TUTA 07 yoOnuajennx kouseHnuja (Kpeha 2018, 514). Mmajyhn y Bu-
Iy J1a Cy CKOpO CBe pkaBe cBeTa wianuie Y H-a, Tume oBa melyrapomgna
opranm3aliyja mpecTaBba MECTO TJIe Ce NCKa3yje u popMupa Bosba Mely-
HapOZHE 33jeJHHIIE — TIOCEOHO IIPUIIMKOM CeHnLA | eHepaiHe CKYIIITHHE.
VY I'eHepanHy CKyNIUTHHY YJa3€ CBE WIAHULIE, KOj€ CY 3aCTyIJbEHE ca I10
HajBUIIE [IET Jiesierata 1 neT 3amMennka. OHa nma rnpaso Ja ce 6aBu CBUM
nutambuMa y okBupy Ilosesse (Kpeha 2018, 216). [logpasymeajyhu na ce
I'enepasina ckynmTuHa 6aBU U IPaBHUM NIHTABUMA, IOCEOHO NUTambUMa
KOja Cy akTyenHa y Mel)yHapoHOj 3ajeTHHIIH.

MehyHapoauu cyn mpaBJie je y ciaydajy o JISTATHOCTH yIoTpede Hy-
KJIEApHOT OpY’Kja HaIlao Ja: ,,pe3onyuuje ['eHepanaHe cKynuTHHE, HaKO
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HUCY o0aBe3yjyhe, MOTy MOHEKaJl UMaTl HOPMAaTUBHY BPEIHOCT. Y oape-
heHnM OKOJTHOCTHMa MOTY Ipe/CTaB/baTH AOKa3 BaykaH 3a YTBpHUBamE
MOCTOjarka MPaBUIIa WIIH MTOCTOjalba CBECTH O MPaBHOj 00aBE3HOCTH, UIIH
cepHja pe3oiynrja MoXKe YKa3aTu Ha OCTEIICHY €BOJYIIH]jy CBECTH O IpaB-
HOj 00aBE3HOCTH MOTpeOHE 3a HACTaHAK HOBOT mpaBmia“.’ Ako onpehena
pe3ony1rja Koja je JOHeTa BeJIMKOM, T1a y3 TO U penpe3eHTaTuBHOM Behu-
HOM (y CMHCITy J1a Cy je ToZiprKaJie HajBaXKHM]E AP>KaBe, Jla Cy 3a by Iiacaie
JpKaBe Koje MPHUIMaaajy pa3HUM PErHOHUMA, KyJITypaMma H Cil.), KOHCTaTyje
Jla HeIlITO MPEeCTaBJba MPAaBO, OHA MOKE OMTH y3eTa Kao J0Ka3 O TOME 12
oaroBapajyhe odnuajuo npasuio 3aucra noctoju (Kpusokanuh 2012, 58).
Melytum, cama o ceOu pe3onyunja (Yak Hako KOHCTaTyje MOCTojambe He-
KOT IPaBHOT IpaBuJja) He cTBapa obuuajHo MehyHnaponno npaso (Kpuso-
karh 2012, 58). OHo he OuTH CTBOPEHO TEK aKO ce JOKaXKE J1a y3 pe30Iry-
uMjy (Koja ce MOKe Y3€TH Kao J10Ka3 O MOCTOjamy opinio iuris-a) mOCTOjH
u oxarosapajyha ommra npakca (Kpusokanuh 2012, 59). OBae youaBamo,
Beh HaBeJieHO, J1a je IpoleC HacTaHKa o0n4aja y MojaepHoM MmehyHapo-
HOM TIpaBy YCJIOBHO peueHo ,,00pHyT. [IpBo nona3u 10 ucrojbaBama cBe-
CTH O IIPaBHOj 00aBe3HOCTH oApel)eHor MoHalIamba — HCKa3UBambEM BOJbE
Ha cegHuama [ eHepaiHe CKyNIITHHE, Ta TEK HAKOH LITO Ce yTBPAH J1a
nocTtoju o0aBe3HOCT oapeleHor NoHamama, IpKaBe MOYHIbY Jla ce ToHa-
HIajy y cKjaay ca TUM H 1a GOpMHpajy IpaKcy, a TAME U 00MYajHO MTpaBH-
10. OBaj TaKO3BaHHU JIeNYKTHBHHU MPUCTYII je 00eTeKje MOAEPHUX TeOpHja
oOuuajuor npasa (Munucasssesuh 2016, 67).

Jaxie, oOuyaj HacTaje y TPEHYTKY M3IjacaBama OJHOCHE Pe30iy-
nyje, a THMe 1 00aBe3a 3a CBE Ap)KaBe Ja TaKBY MPAKCy MPaKCy Cleae —
TakaB nmpumep je ekiapamnuja o HaueIMMa KojuMa ce ypelyje Mopcko JHO
W MOJMOpj€ M3BaH rpaHuiia HalMoHaHe jypucaukuuje u3 1970 ronnne
(MunucassseBuh 2016, 78). [loceban ytuiaj umane cy u oapehene peso-
nynuje [eHepanHe cKynIuTHHE, Kao WITO je YHUBEp3aiHa JeKapanuja o
JbY/ICKMM ITpaBHMa, Koje ce ImocMaTpajy Kao ayTomarcku obasesyjyhe jep
Cy mpeacTaBbalie KOHCEH3YC Mel)yHapoaHe 3ajeqHuIe oKo oapeheHor nu-
tama (Peterson 2017, 363). ['opeHaBeieHO MpecTaBba MOTPEOHE EIEMEHTE
3a 3acHUBaIbE oApeleHor oOnvajHOT MpaBuIa — MOHANIakE cy0jekara Me-
hynaponne 3ajennune Ha onpelheHn HaYMH U CBECT O IIPAaBHOj 00aBE3HOCTH
TOT MoHamama. MehyTum, cama ['eHepanHa CKynITHHA, HaKO BeoMa 3Ha-
YajaH aKkTep y popMuparmy 00M4ajHUX MpaBHiia, HUje ce MoceOHO OaBuia

7 International Court of Justice, Legality of the Threat or Use of Nuclear Weapons (Advisory
Opinion), July 8, 1996, General List No. 95.
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WCKJBYYHMBO MeToJamMa HacTaHKa WJIU WIeHTU(UKALMje MehyHapOoIHUX
oOuuaja, Beh je To muTame Ha cebe npeysena Komucuja 3a Mmehynapoano
MpaBo, Kao jeaH ol oprana YjequmbeHUX Hallhja 3aJyKeH 3a Koguduka-
oMjy ¥ yHanpehuBame MehyHapoaHOT MpaBa, Kao U UCIIUTUBAILE CUTYa-
[Mja Koje Cy KJby4YHe 3a TPeHYTHH MehyHapOIHU TIOPEAaK.

4. VJIOTA KOMUCHUIJE 3A MEBYHAPO/IHO ITPABO

ToxoM cBojuX cemHUIa, | eHepaHa CKyNIITHHA YjeInmheHNX HaIlH-
ja je HampaBuiia 3Ha4ajaH HaNpeaak y KoqupuKaIuju ¥ pa3Bojy OpojHUX
acniekata Mel)yHapogHOT 00MUajHOT TTpaBa MoCpencTBoM MelyHapogHux
yrosopa u koHBeHIHja. J{ok je Komucuja 3a MmelyyHapoHO paBo (y n1ajsem
tekcty: Komucuja) jemHo ox HajBa)KHHMjUX Tela CTBOpEHUX Pe3omyrujom
I'enepanne ckynmtuae 1947. TonnHe ca MECH]jOM 11a ,,[IPOMOBHIIIE HATIPEI-
HU pa3Boj meh)yrapoasor npasa u koguduramnuja“ (Almakky 2023, 51). Ox
OCHHUBama JI0 fanac, Komucuja je 3HaTHO yTHIIaJIa Ha pa3Boj MeyHapogHOT
npasa, moce0Ho myTeM xofudukannuja. Hekn oxg OpojHUX mpuMepa 1mo3u-
THUBHOT JI0NprHOCcAa Konuukanuju mel)ynaponsor mpasa cy: beuka KoHBeH-
IMja 0 yTOBOPHOM IpaBy u3 1969. roaune®, beuka KOHBEHIIH]a O CYKIIECH]H
JpXaBa y norsieay mehynapoauux yroopa u3 1978. ronune’, [IpaBuia o
OJIrOBOPHOCTH JIp’KaBa 3a IIPOTUBIIPaBHE pajime y MehyHapoqHOM IpaBy
u3 2001. roqune'® KonkpetHo melhyHaponHum obudajaum npaBom ce Ko-
MucHja 0aBuia MyHUX cenaM roanna, on 2011. roguae o 2018. ronuse.

[IpBu myT je Komucuja Ha me3necet Tpehoj cemnunnm 2011. ronune,
Ha OCHOBY npernopyke PagHe rpymne 3a 1yropoysu nporpam paja, uieHTH-
¢ukoBana remy ,,LopMupame 1 10ka3 Mel)yHapogHOT 0O0rYajHOT ITpaBa™ 3a
YBPILITaBabe y CBOj 1yrOpoyHH mporpam paja.' [eHepaiHa cKynuTHHa je
pesonyumjom 66/98 ox 9. nenemOpa 2011. ronnHe KOHCTaTOBaJa YKJBYYH-
Bamke OBE TeMe Yy JyropodyHu mporpam paga Komucuje, n Komucwuja je na
mie3zeceT 4eTBpToj ceqHuiy 2012. rogmHe 3BaHUYHO OUTYUHIIa JIa Y CBO)
Iporpam pajga yBpCTH OBY TEMY U 3a CIELMjaTHOT U3BECTHOLA HMEHYje
Majkia Byna.'? Meljytum, Ha mie3aecet netoj cennui, 2013. rogune, omty-

8 United Nations, Vienna Convention on the Law of Treaties 1969, Treaty Series, Vol. 1155.

K United Nations, Vienna Convention on Succession of States in respect of Treaties 1978, Treaty
Series, Vol. 46.

1 United Nations, Responsibility of States for Internationally Wrongful Acts 2001, annex to Gen-
eral Assembly resolution 56/83 of 12 December 2001, A/56/49(Vol. I)/Corr.4.

" International Law Commission. 2024. “Summaries of the Work of the International Law Com-
mission Identification of customary international law”. https://legal.un.org/ilc/summaries/1_13.
shtml (9.7.2024).

12 Ibidem.
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YuIIa je 1a MPOMEHHU HaclIoB Teme ca ,,Dopmupame 1 10ka3 MeyHapogHOT
oOuuajHor mpasa“ y ,,Mnenrudukannja mehynaponnor oonuajuor npasa‘
HAaKOH IPBOT M3BEIITaja CrelyjasHor u3Bectuona.” Mmajyhu y Buay na
je moueTHa uzaeja Ouia 1a ce ucnuta GpopmMupame o0HUaja U 1a je MUTake
IPOMEEHO ca popMupama 1 JoKa3a Ha HACHTUPHUKAIH]Y Mel)yHapoaHOT
00MYajHOT MTpaBa rOBOPU O TOME KOJIMKO j€ 3ampaBo KOMIUIEKCHO. Pas Ha
OBOM IIHTamby je MOCTaBJbEH Ha JOOPHM OCHOBaMa jep HHUje MOKYIIaHO a2
ce U3BpLIM Kopu(uKanuja oOMuajHuX IpaBuia, Beh 1a ce nIeHTUPUKY]yY
MHCTPYMEHTH KOjHU CIIyXKe 3a JIETeKTOBame 00MUaja 1 ja ce 00jacHU Mpo-
Henypa \BUXOBOT KOHCTHTYHCama (MunncasspreBuh 2014, 236).

JaxJe, nuJb uCIUTUBaKka Mel)yHapoHOr 00MYajHOT IpaBa Of CTpa-
He Komucuje 3a mel)ynaponto npaBo 610 je 1a ce yCTaHOBE YCIIOBHO pede-
HO CTaHAapau Ipema Kojuma 0u ce Mel)yHapoaHa 3ajeHIIa PyKOBOAMIIA
y unertudukanuju mehynapogaux obudaja. Meja je 6una na ce ucnura-
jy enemeHTH oOM4Yaja M a c€ HA TUM OCHOBaMa yTBPAE MHCTPYMEHTH 3a
JIOKa31Babe.

Jpyru u3BemTaj cnenujaiHor U3BecTHona ce POKycHupao Ha JiBa
KOHCTUTYTHBHA eJIeMEHTa ITpaBuiia oonvajHor Mmel)ynaponHor npasa, ,,0m-
LITY MpakKcy™  ,,CBECT O IIPaBHOj 00aBe3HOCTH ', U Mpenoxuo 11 HaupTa
3akJpydaka.t Cacrojao ce of IeTajbHHjE aHAIM3E MPAKCe U yTHIAja Me-
hynapogHux opraHu3zaiyja Ha UCIOJbaBabE MPAKCe, KA0 U HAa HAYMHE 32
YCTaHOBJbAaBaKE CyOjeKTHBHOI €JIEMEHTa TopeN pakce apxasa.”” ¥V apy-
rOM M3BEILTajy je BUAJbMB HAIOP CHEIHjaJIHOT U3BECTHOLA 32 OTKPUBa-
C ONMUIIJBUBUX KPUTEPHjyMa KOjU OM MOTJIM Jia TIOCITYXE Kao OCHOBa 3a
MPENo3HaBamke MOCTOjarba CyOjeKTUBHOT eIeMeHTa y npotuecy Gopmupa-
ma obuuajuor npasa (Milisavljevi¢, Cuckovi¢ 2014, 39). Hakon pa3maTpa-
wa n3BemTaja Komucuja je ymyTuia 3akjbydKe Koje je HaBeo CIeLnjaTHH
u3BecTmiIal HanpTHoM KOMUTETY, YHMjH je JaJbH 3a1aTak Ouo aa JOCTaBH
Komucuju cBOj mpenuMHUHAPHU U3BEIITAj O TOj TEMH.'®

CrienijaTHU U3BECTHUIIAL] j€ HACTABUO TEMEJHHO /1a paJd HAa OBOM
NUTakby U MOAHEO je joII TPH AeTaJbHa N3BEIITAja, y KOjUMa je HCITUTHBAO
yJIOr'y O/UTyKa HAIIHOHAJHUX CYZ0Ba y CYJCKOj MpakcH Mel)yHapoIHuX cy-
noBa 1 TpuOyHala yHUBEp3aJIHOT KapaKTepa y CBpXy yTBphuBama o0nyaj-
HOT Mel)yHapOJIHOT MpaBa, Kao 1 HAaYMHE U CPEJCTBA 3a JIAKUIY JOCTYTTHOCT
JI0Ka3a 0 00MuYajHOM Mel)yHaponHOM IpaBy, KOjuMa Cy ce OaBWIM Jajbe U

B3 Ibidem.
4 Ibidem.
S Ibidem.
16 Ibidem.
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Komucuja n HauptHu KoMHTET, K20 ¥ APYTH Opranu YjenInb-eHIX Halluja,
Payna rpyna, anu u Biaze apxasa.'”’

VY cknany ca unanom 23 cor Craryrta, Komucuja je omnyunna aa
npenopyuu l'eHepanHoj CKyNIITHHHU: ,,(a) Ja Y PE30IYLHUjH Y3Me y 003up
HaIpTe 3aKJbydyaka 0 MACHTUPHUKAIMH oOnyajHOr Mel)yHaponHor mpasa,
IPUIIOKH HALIPTE 3aKJbyyaka y3 pe3osyLujy u 06e30e11 lUX0BO HajIIupe
pacnpocTpamene; (0) Aa MoXBaaHu HALPTE 3aKJbydaKa, 3ajeIHO ca KOMEH-
TaprMa Ha BHX, Ha MaXIby Jp)KaBaMa U CBUMa KOjU MOTY OWTH NO3BaHU
Ja uAeHTUHUKYjy npaBuia odnyajHor mel)ynapontor mpasa; (1) ga mpo-
yun Oubianorpadujy Kojy je MpuIpeMuo CIrelyjaind u3BecTuial; (1) aa
o0patu naxmwy Ha MeMopanayM CekpeTapujaTa 0 HAUMHUMA U CPEACTBUMA
3a JIAKIy JOCTYIHOCT JI0Ka3a 0 00nyajHoM MelyHapoIHOM IpaBy, KOju je
UCIIHUTAO CTambE J0Ka3a 0 00nyajHoM Mel)yHapOAHOM IPaBy M Ja0 MPEAsio-
re 3a IeroBo yHanpeheme; () 1a ciean npeasiore y Memopangymy Cekpe-
TapyjaTta Tako 1wTo he: (i) CKpeHyTH NaXkmy ApKaBama U Meh)yHaponHUM
opraHuzalyjama Ha MOKeJbHOCT 00jaBJbHBamba Mperiea u NCTPaKUBamba
IBIXOBE MpaKce y Be3u ca Mel)yHapoJHUM IIpaBoOM, HacTaBJbama ca 00ja-
BJbMBAEM 3aKOHOJABHE, U3BPIIHE U CYJCKE MPaKce ApKaBa U MpyKamba
noapiike nocrojehum mybiaukanujama U OnOnroTeKama crielnjaan3oBa-
HUM 32 Mel)yHapoaHo nmpaBo; (ii) 3arpaxkutn on CexpeTapujara Aa HacTa-
BU ca pa3BojeM M yHampehemeM myOnnkanuja YjeAumeHnX Haluja Koje
npyXxajy Jokasze o o0nuajHoM MehyHapoaHOM MpaBy, YKIbydyjyhu mHX0-
BO OjaroBpemMeHo objaBibuBame; 1 (iil) 3arpaxutu ox CekperapujaTa 1a
oMoryhu nadopmanuje caapkane y 1oaammMa MEMOpPaHIyMa O HAUMHIMA
Y CpPEICTBHMA 3a JIAKIY JIOCTYITHOCT JIOKa3a 0 00MyajHOM MelyHapogHOM
npaBy Kpo3 oHJIajH 0a3y mojaraka Koja he ce nepuoAnyHO aXXypHpaTH Ha
ocHOBY HH(}popManuja 1001jeHnX o] ApKaBa, MeyHAPOAHHUX OpraHU3aAIIN-
ja ¥ Ipyrux 3aMHTEpecoBaHHX cTpaHa™.'®

Pezonynujom 73/203 ox 20. neuemOpa 2018. rogune, ['enepanna
CKYIILITHHA je y3eJla y pa3Marpame 3aKJbyuke 0 UACHTH()UKAUjU 00u-
yajHor Mel)yHapoHoTr npaBa, Yrju je TEKCT OHO MPHUIIOKEH Y3 P30Ty LH]Y,
ca KOMEHTapuMa Ha IbUX, CKpeHyJia Maxby ApKaBaMa U CBUMa KOjU MOT'Y
OWTH NI03BaHU /1a UACHTU(PUKY]y paBuiia o0nuajHor MelyHapoaHor IpaBa
U TIOJICTAaKJIa BbUXOBO Hajmupe Moryhe pacnpoctpameme.” ['eHepaaHa

7 Ibidem.

International Law Commission, Yearbook of the International Law Commission, Report of the
Commission to the General Assembly on the work of its seventieth session, Vol. 2, 2018, A/
CN.4/SER.A/2018/Add.1 (Part 2).

International Law Commission. 2024. “Summaries of the Work of the International Law Com-
mission Identification of customary international law”, op. cit.
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CKYNIITHHA je Takohe MpHu3Haia KOPUCHOCT 00jaBJbeHUX Mperiena u uc-
TpakMBama Mpakce y Be3u ca Mel)yHaponHUM MpaBoM, YKIbyuyjyhu one
KOjU YMHE 3aKOHOJAaBHY, U3BPIIHY U CYACKY IIPAKCy MIUPOKO JOCTYITHOM,
M TIOZICTaKJIa Ap>KaBe Jja YJIOKe CBE HaIope Jia Noapke nocrojehe my0mu-
Kanuje u OubInoTeKe Crieujann3oBane 3a mel)ynapoaHo mpaso.”

Yunu ce na je KoMmucuja nocturia nujb CBOT HCTPaKMBamba y BE3U
ca mehynaponnum obnyajuma, meh)ytum TO muTame he yBek ocTaTtu akTy-
enHo nMajyhu y Bugy Op3uHy KojoM ce pas3BHja MeljyHapoaHO npaBo, ajin
W caM 3Ha4yaj OOMYajHOT MpaBa y MehyHapoAHOM MpaBy, LITO yTHYE HA MO-
CTaBJbatb¢ HOBUX 3aXTeBa npen Mel)yHapoaHy 3ajelHUIy U T0jaBJbUBAE
HOBHUX CHUTYalldja KOje je HEOIXOIHO MPABHO PETyJINCATH.

Komucuja je HacTaBuiia u mocpeqHo Aa ce 0aBu MehyHapogHUM
oOnyajuma, ananu3upajyhu apyra nurama Koja UMajy Be3e ca M3BOPHMa
npaBa, 11a TaKO U 00MYajuMa — Kao MITO j€ TO MUTAHE O OMILITUM IIPaBHUM
NPUHLIMIKMMA KOje je Mpolie ToAnHe OMIo Ha AHEBHOM peny Kommucuje
3a MeljyHapoHo mpago.?!

5. 3BAKJBYHAK

OO6wnuajHa TpaBuiIa UMajy BEJIUKH 3Ha4aj y MojepHOM MmelyHapos-
HOM TIpaBy, Kao MITO CMO MOTJIM U3 HaBE/ICHOT Ja 3aKJbyunMo. He camo na
cy MHOTH Mel)yHapOIHH YTOBOPH HAIILIH CBOjy OCHOBY Y OOWYajHUM TIpa-
BIUIMMa, Kao IITO Cy TO PELHMO IPaBIJIA JUIIJIOMATCKOT U KOH3YJIapHOT
npaBa uin Mel)yHapomgHOT XyMaHHTapHOT TpaBa, Beh u nojenune ,,HOBe'
rpare meljyHapomHOT mpaBa MeljyHapoaHa 3ajeJHUIIa HACTOj! Jla peryiiu-
1€ yrpaBo 0OMYajHUM IPaBIIINMA, y3 Mel)yHapoIHe yroBope (ITOMOPCKO
MpaBo, KOCMUYKO 1paBo...). [locebHe HOBHHE Yy MOoiepHOM Mel)yHapogHOM
MpaBy yodaBaMo Kaja je ped o popMupamy I UIeHTU(DUKAAjH O0u-
YajHUX MpaBUIa.

YTBpAWIN CMO /1a ce aHaJIW30M MaTepHjalIHOT U CyOjeKTUBHOT
eJIeMEeHTa JI0JIa3’ J0 3aKJbyUKa Jia JU je oapelheHo mpaBuiIo 0On4dajHO
IpaBUIIO, KOje ce rmocMarpa kao u3Bop mehyHaponHor mpasa. [IpBeHcTBe-
HO, Y MOJIEpHOM MeljyHapoHOM IpaBy ce y3uMa y 003up He camo Ipakca
npkaBa, Beh u mpakca Apyrux cyoOjekara melyyHapomHe 3ajeJHulle, a 1Mo
THM Ce IIPEeBACXOAHO MUCIH Ha Ipakcy MehyHaponHux opranuszanuja. To
HOHAIIamke MOpa J1a uMa oxpeheHe KapakTepucuTke — aa Oyzae JOBOJEHO

13

20 Ibidem.
2 3a Bumre o Tome Bu. International Law Commission. 2023. “Seventy-fourth Session, General
principles of Law”. https://legal.un.org/ilc/sessions/74/ (11.07.2024).

145



APXUB, 4/2024 - Auhenruja CTEBAHOBH'R — 3nauaj obuuaja y mooepnom mehyHapooHoM npasy...
(cmp 131-150)

onute (YHUBEP3aJIHO), Y CMHCIY Jia c€ BEJIMKHU Opoj cyOjexaTa moHama y
CKJaay ca oOMYajHUM IPaBUJIOM, U J1a Tpaje onpel)eHn BpeMEeHCKHU Mepu-
o7 (myrorpajHoct). Ha 0BOM MeCTy CMO MOTJIM YOUUTH Pa3iuKy y OIHOCY
Ha TpaJuLMOHAIHO Mel)yHapoIHO MpaBo, Kajia je 3aXTeB AYTOTPajHOCTH
CXBaTaH y CMHCIIY Ja OoHalame Tpeba 1a Tpaje JeleHnjaMa Uil BEKOBHU-
Ma, JIOK je y MoJepHOM Mel)yHapoJHOM MpaBy Taj POK 3HaTHO ckpaheH. Y
TOM KOHTEKCTY MPEM03HajeMO U HHCTAaHT 00MYaje Kao jeIHy HOBUHY MO-
JepHor Mel)yHaponHor mpasa, y OJHOCY Ha TpaJIuLMOHAIHO, KA0 U 3HAYa]
00MYajHUX MpaBUja y KOHTEKCY HOBUX rpaHa Mel)yHapogHOT mpasa.

MebhyTuM, MOk /1a Haj3HaYajHUja TPOMEHA Koja ce Ha MoJby popMupa-
ha U uAeHTUHKALje 00nYaja o/lBUja y MOJIEPHOM Mel)yHapoIHOM MpaBy
jecte ympaBo yuenrhe Mel)yHapoqHUX opraHU3alja y 00MYajHOM MIPOIECY.
Kao mrro je mpukasano, Yjenumene Halyje nMajy Haj3HauajHUjy yJIOTY OX
cBUX MelhyHapoIHHUX OopraHu3aluja, y npouecy uieHTudukannje oonyaja.
VYyenrhe ckopo cBUX ApKaBa cBeTa Ha ceiHULaMa [ eHepasiHe CKyIITHHE
oMoryhaBa JaKiie HCIoJbaBambe CyOjeKTUBHOT €JIEMEHTa, HaKO JJOHOILCHE
pe3ony1uja caMo 1o cebu He moapasyMeBa GopMupame 00NIajHOT TpaBU-
na, Beh caMo Moske JIONPUHETH HETOBOM Pa3Bojy.

VYBuzienu cMO joll jeIHYy KapaKTepUCTHKY oOndYaja KOju HacTajy y
MOZIEPHOM Mel)yHapOoIHOM IpaBy, a TO je Jia ce MpBO Kpo3 pe3onyuuje Ie-
HepajiHe CKYyIIITHHE HCIO0JbaBa CBECT O MPAaBHOj 00aBE3HOCTH HEKOT Mpa-
BWJIA, @ HAKOH TOra ce MehyHapo/iHa 3ajeJHUIa [TOHAIIA y CKJIaay ca TOM
PE30IYLIMjOM U Ha Taj HAYMH UCIOJbaBa M MPAKCY KA0 KOHCTUTYTHBHHU
eJIeMeHT. Y TpaJuLHOHATHOM Mel)yHapoiHOM MpaBy, Taj cMep je OHo oop-
HYT — IPBO je HacTajaja mpakca Apasa, 1a OU ce TOTOM HCIOJbUIIA CBECT
0 MpaBHOj 00aBE3HOCTH.

Pan Komucuje 3a melhyHapoaHo npaso je gonpuHeo nosehaHoj ca-
paamu, Kako u3Mely oprana YjequmeHNX HalUja, Tako 1 u3Mel)y apkaBa
MehycoOHo. CrieninjaiHu U3BECTHOIIN KOjU Cy ce 0aBWIIM MUTamuMa 00u-
Yaja MOCBETHIIM Cy NaXKiby WACHTU(DHUKALUjH 00NYajHUX TIPaBUIIa, KaKo Ou
ce y OyayhHocTH ucTa onaxiiana ¥ Ha HeKM HAUMH YCKJIAWIIA, aJTH CAMUM
THUM HCTaKJIM ¥ 3Ha4aK oOnvajHuX npasuia y mehyHapogHom mnpasy. OHO
mITo je BaxkHo 3a Oyayhu pax Komucuje, anu u uenoxymnHe Mmehynaponne
3ajeHUIIC TTOBOJIOM MTUTaka 00MYaja jecTe Ja ce yrpaso 300r cBe Behe mo-
jaBe ¢pparmMeHTanuje MelyHapoaHOT TpaBa MOCBETH MaXha MOjeAnHAYHIM
rpaHaMa MehjyHapoIHOT MpaBa M KakaB YTHIAj pa3B0Oj TUX HOBUX I'paHa
¥MMa Ha HacTaHaK OOMYajHUX MpaBHIIa.
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Andelija Stevanovié¢

THE IMPORTANCE OF CUSTOM IN MODERN INTERNATIONAL
LAW — WITH REFERENCE TO THE ROLE OF THE
INTERNATIONAL LAW COMMISSION

Resume

Custom, along with international treaties, is considered one of the
main sources of international law, according to Article 38 of the Statute
of the International Court of Justice. Their flexibility and adaptability to
both older and newer demands of international law have established and
maintained them in that position. In the introductory part of the paper, the
author aims to present custom as a source of international law and illus-
trate the significance that customs hold. Then, in the second part, the focus
shifts to the elements of custom - the practice of subjects of internation-
al law and the awareness of legal obligation - and analyzes the formation
of customary rules. The author also discusses new ways of expressing the
elements of custom and the influence of international organizations, par-
ticularly the United Nations, on the formation and identification of custom
in recent decades, considering the development of international law itself
and the emergence of new demands. The role of the General Assembly in
forming the awareness of legal obligation and how its work affects the for-
mation of custom in modern international law is also examined. The author
pays special attention to the work of the International Law Commission,
examining its contribution to the identification of customary rules, given
its creative role in modern international law.

Keywords: international custom, state practice, opinio iuris (awareness of
legal obligation), identification of customs, United Nations, Gen-
eral Assembly, International Law Commission.
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